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Analysis of Important 


Federal Estate and Gift 
Tax Provisions 


With Emphasis on Provisions of the 
Internal Revenue Code of 1954 


T Is THE hope of the Federal Estate and 

Gift Tax Committee, Tax Section of The 
Florida Bar that the discussion contained 
herein will provide a convenient and easily 
understood desk guide for the busy practi- 
tioner. It is designed to cover the most 
important and more common situations en- 
countered by the practitioner in the field 
of Federal estate and gift taxation. It does 
not, however, represent a complete cover- 
age of the field even in skeleton form. 

The reader will note that each topic cov- 
ers a particular area of the general subject 
matter. Since the statutory provisions under 
consideration are, in some instances, broader 
than the topic, it will be seen that there is 
some repetition and overlapping which can- 
not, in the interests of clarity and com- 
pleteness, be avoided. For example, the 
statutory provisions relating to the subject 
of gifts to minors in general are equally per- 
tinent to the subject of gifts of life insurance 
policies, since considerable estate planning 
benefits can accrue from the giving of life 
insurance policies to, or for the benefit of, 
children. 

The authors of these monographs are as 
follows: 

John W. Donahoo, Esq., Leonard W. 
Cooperman, Esq., Julian H. Lifsey, Jr., Esq., 
Ralph H. Martin, Esq., and Horace R. 
Diew, Jr., Esq. 

The work of these authors has been 
edited by the Executive Council, Tax Sec- 
tion, The Florida Bar, and thus does not 
necessarily reflect the views of any one 
author. 


Ed. Note: This issue contains the first install- 
ment of monographs prepared by the Federal 
Estate and Gift Tax Committee, Tax Section, The 
Florida Bar. The second and final installment 
will appear in the January JourRNAL. 
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This work was begun by the Committee 
during the 1955-56 year of the Tax Section 
and was completed during its 1957-58 
year. The Chairmen of the Committee for 
both years gratefully acknowledge the able 
work and the considerable time and effort 
contributed to the preparation of this ma- 
terial by the members of the Committee. 

C. B. Kniskern, Jr. served as Chairman 
during 1955-56. 

Horace R. Drew, Jr., is Chairman for 
1957-58. 


ESTATE AND GIFT TAXES AND INCOMé 
TAXES INCIDENTAL THERETO INVOLVED 
IN OWNERSHIP AND SEVERANCE OF 
TENANCY BY THE ENTIRETY AND 
JOINT TENANCY 

This subject is of primary importance to 
every attorney in the State of Florida. The 
purchase of real estate and the creation of 
bank accounts by clients in such manner as 
to create a tenancy by the entirety or a 
joint tenancy is a common, day to day, ex- 
perience of the practicing attorney. The 
public, generally, understands that property, 
real or personal, in the name of husband 
and wife, passes to the survivor at the date 
cf death of either party. The fact that title 
to such property passes by operation of 
law and is not a part of the probate estate 
of the decedent results in the false impres- 
sion that all tax problems are eliminated by 
merely creating a tenancy by the entirety 
or a joint tenancy. The title to a vast ma- 
jority of homes in the State of Florida is, 
undoubtedly, in husband and wife, together 
with stocks, bonds and bank accounts, rep- 
resenting millions of dollars. These citizens 
are entitled to advice by their attorney on 
the tax problems arising by virtue of such 
ownership. 
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It should suffice to say that in Florida 
a joint tenancy is such that each tenant has 
an undivided interest in the property, with 
no right of survivorship unless specifically 
provided in the instrument creating the es- 
tate. The ownership may be between hus- 
band and wife or between two or more 
unrelated persons. A tenancy by the en- 
tirety may only be between husband and 
wife and if the marital 
relationship is severed 
by divorce it becomes a 
tenancy in common. 

The right of survivor- 
ship exists in a tenancy 
by the entirety. The tax 
problems arising from 
joint tenancy with right 
of survivorship and ten- 
ancy by the entirety 
‘are similar. Joint ten- 
ancy as used in this 
article will, therefore, 
mean a joint tenancy 
with right of survivor- 
ship. 

It is not within the scope of this article 
to deal with the income tax incidents of 
tenancies by the entirety and joint tenan- 
cies except where those incidents have some 
direct relationship to the estate or gift tax- 
ation of this type of property ownership. 
The practitioner should be aware, however, 
that there can be certain income tax prob- 
lems peculiar to joint property ownership. 
For example, on separate income tax returns 


In this issue — 


Tenancy 
Gifts to Minors 


1 Florida Statutes, 1957, Sec. 689.15. 
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to whom and in what proportions is the 
income from such property taxed? and who 
is entitled to deductions with respect to 
the property? 


Gift Tax Liability on Creation and Severance 
of Joint Tenancy or Tenancy by Entirety 


For many years, members of the Tax 
Section of The Florida 
Bar have cautioned the 
members of the Bar 
of the gift tax conse- 
quences involved in the 
creation of either of the 
above tenancies. The 
Treasury Regulations 
promulgated under the 
1939 Internal Revenue 
Code (Reg. 108, Sec. 
86.2 (a) (5)-(6) and 
Sec. 86.19 (h)) pro- 
vided that the creation 
of such tenancies where 
one tenant pays a dis- 
proportionate amount of 
the purchase price results in a gift by 
that tenant to the other tenant within the 
meaning of the gift tax law. In the case of 
a joint tenancy where either tenant could 
defeat the right of survivorship by sever- 
ing his interest, the value of the gift was 
one-half the value of the property less the 
amount of the consideration, if any, fur- 
nished by the donee tenant. In the case 
of a tenancy by the entireties, the value of 
the gift to the donee spouse was the value 


2 Godson v. Commissioner, 5 T.C.M. 648 (1946). 
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of the entire property less the value of the 
right, if any, of the donor spouse to the 
income or other enjoyment of the property 
during the joint lives of the spouses, less 
the value of the right of the donor spouse 
to the whole of the property should he or 
she survive the donee spouse, and less the 
contribution, if any, of the donee spouse 
to the purchase price of the property. 
This computation, of course, involves an 
actuarial computation which will be made 
by the Commissioner of Internal Revenue 
upon request.® 

The above rule was not applicable, how- 
ever, to the creation of joint bank accounts, 
and no gift tax was there involved until the 
non-depositing tenant withdrew funds.‘ 


The Rigors of the 1939 Code 

The above provisions of law having been 
generally ignored by the Bar and not too 
vigorously pursued by the Treasury Depart- 
ment created a serious problem. Each an- 
nual mortgage payment by the husband on 
the home purchased as a tenancy by the 
entirety constituted an additional gift to 
his wife to the extent of her actuarially com- 
puted interest in such payment. If the gift 
thus made exceeded the husband’s annual 
$3,000 gift tax exclusion plus any unused 
portion of his $30,000 lifetime specific ex- 
emption, a gift tax liability was incurred. 


There seemed to be no satisfactory meth- 
od whereby the liability once created could 
be corrected or eliminated. If the wife 
conveyed her interest back to the husband, 
she thereby made a second and separate 
gift and thereby created a second possible 
gift tax liability. Once created, these gift 
tax liabilities hung like the Sword of Dam- 
ocles over the heads of thousands of citizens. 
The universal lack of awareness of the gift 
tax consequences of these transactions and 
the consequent failure to file gift tax re- 
turns left the years in which these trans- 
actions occurred open, and, consequently, 
no statute of limitations protected the tax- 
payers from liability for the tax together 
with 6% interest from its due date. Non- 
compliance with this provision of the law 


3 U.S. Treasury Regulations 108, Sec. 86.19 (f) (5). 
4U.S. Treasury Regulations 108, Sec. 86.2 (a) (4). 
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was so prevalent that a change was made 
in the 1954 Code. 


The Relief Provided by the 1954 Code 

The 1954 Code, Section 2515, provides 
that the creation of a tenancy by the en- 
tirety, or a joint tenancy with right of sur- 
vivorship between husband and wife, in 
real property or additions thereto shall not 
constitute a taxable gift unless the donor 
elects to consider the same as a gift. It 
should be emphasized that this freedom 
from gift tax consequences does not apply 
to the creation of such tenancies in personal 
property. This provision of the new law is 
only applicable to transfers made after 
December 31, 1954 and does not operate 
to relieve the liability created by transfers 
previously made. The sins of the past are, 
therefore, still with us and are yet unfor- 
given. The new law seems to place real 
property in much the same relative posi- 
tion formerly occupied only by joint bank 
accounts under the regulations of the Treas- 
ury Department. For example: If a hus- 
band now purchases real estate and acquires 
title in either of the tenancies under con- 
sideration, no gift tax liability is created 
unless he files a gift tax return and elects 
thereon to have the transaction treated as 
a gift. Assume he makes no such election 
and he pays $40,000 for a home, taking 
title as a tenancy by the entireties. There is 
no gift tax at this time. The husband and 
wife later sell the property for $60,000 — 
the proceeds going equally to each. The 
husband has at this time made a gift of 
$30,000 to the wife. On the other hand, 
assume that the husband retained the entire 
$60,000. Under these circumstances, there 
would be no gift tax consequences at any 
stage. 

Consider also the situation where the 
creation of the tenancy by the entireties is 
treated as a gift, either by election of the 
donor spouse or by virtue of the fact that 
it was created on or before December 31, 
1954. With reference solely to the gift 
tax law, the proceeds upon a later sale 
should be divided in accordance with the 
actuarially computed interest of each spouse 
in order to avoid gift tax consequences at 
the time of such sale. 
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When Election Should Be Exercised 

In order to avoid the possibility of a 
substantial gift tax arising on the sale of 
real estate held by the entireties where it 
is expected or desired that the non-contrib- 
uting spouse will retain part of the sales 
proceeds, and where the tenancy is created 
after December 31, 1954, it might be well 
for the husband to elect to treat the trans- 
fer as a gift in the first instance. This would 
be particularly appropriate if the husband 
paid a portion of the purchase price in cash 
and pays the balance over a period of years. 
He might well arrange the payments so 
that the gifts each year to his wife rep- 
resented by mortgage payments on the 
house would be within the exclusion for 
gift taxes. Under the circumstances, how- 
ever, gift tax returns should be filed each 
year a payment is made or additions to 
the property are made, even though such 
gifts by husband to wife are less than the 
annual exclusion of $3,000. This is not 
ordinarily done and it might be termed as 
another trap. 

Moreover, it might also be indicated to 
treat the creation of the tenancy as a gift 
where the property is expected to enhance 
in value and be sold at a profit and where 
it is desired to build up the wife’s separate 
estate. In this situation, the gift tax is 
based upon the value of the wife’s interest 
in the property at the time of purchase, 
and there is no further gift tax upon the 
enhancement in value of her interest which 
finally is represented in her separately owned 
share of the sales proceeds upon a later 
sale of the property. 


Duty of Counsel to Advise Client 
Every attorney handling the purchase or 
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sale of real estate by husband and wife 
either as tenants by entirety or as joint 
tenants with right of survivorship should 
carefully advise his client of the gift tax 
provisions above discussed. Then it should 
be determined whether to elect to treat the 
transfer as a gift, if the transaction is a 
purchase by one or both of the spouses. 
If the transaction is a sale, the gift tax lia- 
bility should be determined and the attornev 
should prepare, or advise the filing of, a 
gift tax return at the appropriate time. 

Again it must be emphasized that the 
provisions of Section 2515 apply only to 
these tenancies between husband and wife 
in real estate and are not applicable to per- 
sonal property or to joint tenancies between 
unmarried parties. 

The creation of a joint tenancy with right 
of survivorship between parties other than 
husband and wife creates a gift tax lia- 
bility if one of the parties pays more than 
his share of the consideration. Attorneys 
should follow the regulations as to the 
manner of computing the amount of the 
gift under these circumstances. 


Termination or Severance of Tenancy 

We have heretofore mentioned the diffi- 
cult position in which we find ourselves 
once the joint tenancy or tenancy by the 
entirety has been created. If property held 
on or before December 31, 1954 by hus- 
band and wife as tenants by the entirety 
is conveyed to the husband, a gift tax lia- 
bility is created by the wife. The provisions 
ct Section 2515 which allow the creation 
of an estate by entirety without gift tax 
liability do not apply to a termination or 
severance of such tenancy which was in 
existence before January 1, 1955. This 
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furnished the entire consideration at the 
creation of the tenancy and the wife’s in- 
terest was conveyed back to him. 


Any conveyance between the spouses 
creates problems which vary with the facts 
of each case. Suppose, for example, that 
the husband purchased real property during 
1954 as a tenancy by entirety for $40,000. 
The market value is now $30,000 and, be- 
cause of the ages of the spouses, the inter- 
est of each spouse is computed to be equal. 
The husband, under the 1939 Code, is 
deemed to have made a $20,000 gift to 
the wife in 1954. If the wife now conveys 
her interest to the husband, there is a gift 
by her of $15,000 and, if the property 
should now be sold, the husband’s cost 
basis in the property is $20,000 (the original 
cost of his interest) plus $15,000 (value of 
wife’s interest, which is less than cost) 
or $35,000. Therefore, two gift tax lia- 
bilities have been created and a loss of 
$5,000 has been suffered in cost basis. 


Suppose, on the other hand, that the 
market value of the property in 1955 was 
$60,000 and it was sold at that figure after 
the wife conveyed to the husband. The 
wife would have made a gift of $30,000 and 
she would have incurred a gift tax liabil- 
ity based on that value, but the husband 
would be limited to the original cost of 
his interest ($20,000) plus the original cost 
of her interest ($20,000) or a total cost 
of $40,000. Therefore, a $20,000 gift was 
made in 1054 and a gift of $30,000 was 
made in 1955, but the husband’s cost basis 
is only $40,000. It would seem wise under 
these facts, once the tenancy has been cre- 
ated, to allow the property to remain as 
a tenancy by the entirety, as it would be 
taxable in the husband’s estate under either 
example, should he die before it is sold; 
and as will be pointed out hereinafter, the 
wife would receive the property at a cost 
equal to the market value at the husband’s 
death, under new relief provisions in the 
1954 Code. 


It has been suggested that the spouses 
may convey jointly owned real estate to 
themselves as tenants in common. This 
does not relieve them of the gift tax lia- 


would be true even though the husband 


bility which might have arisen if the ten- 
ancy by entirety was created prior to De- 
cember 31, 1954. Moreover, there can be 
an additional gift upon conveyance into a 
tenancy in common. The amount of the 
gift by such a conveyance from entirety to 
tenancy in common would be measured by 
the difference between the value of each 
spouse’s interest in the tenancy by the en- 
tireties, attributable to the comparative ages 
of the spouses, and the value of his or 
her interest in the tenancy in common. The 
interest of the spouse which becomes greater 
in the tenancy in common would be the sub- 
ject matter of the gift to the extent of such 
increase in value. For example: The prop- 
erty is worth $40,000 and the husband, 
because of shorter life expectancy, has an 
interest of $15,000 while the wife has an 
interest of $25,000. A conveyance to them 
as tenants in common would give each an 
interest of $20,000, which would mean that 
the wife has given $5,000 of her interest to 
the husband. This would not necessarily 
create a gift tax in view of the fact that 
under the Revenue Act of 1948 a marital 
deduction of $2,500 (half of the gift by 
the wife) would be allowed and the $3,000 
annual exclusion would wipe out the bal- 
ance, but a gift tax return would be re- 
quired to be filed. 


In the event the husband and wife made 
a gift of the property to a third party at 
a time when such property was owned by 
them as tenants by the entirety, it would 
constitute a gift by each of his or her pro- 
portionate interest. In the example given 
the wife would be making a gift of $25,000 
and the husband $15,000. Under the gift 
splitting provisions of the 1948 Act, how- 
ever, these gifts could be treated as coming 
equally from each of them for gift tax 
purposes. 


Estate Tax—Prior Law Unchanged 


Section 811 (e) of the 1939 Revenue 
Code is unchanged by the Section 2040 of 
the 1954 Code. The fair market value of 
jointly owned property or property held as 
tenants by the entirety is includible in the 
estate of a decedent except for the part 
proportionate to the consideration furnished 
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by the surviving tenant. Note, however, 
that the consideration furnished by the sur- 
viving tenant must not have ever been ac- 
quired by gift from the deceased tenant. 
For example, suppose H and W purchase 
property by the entireties, paying therefor 
$15,000. Assume that W furnished one- 
third or $5,000 of this amount from an 
inheritance received by her from her father. 
On H’s death, the property is worth $30,000, 
however, one-third of this amount, or 
$10,000, is not taxed in his estate. 

It is most important, therefore, that the 
careful attorney, handling the purchase of 
property which is to be jointly or entirety 
owned, make accurate and detailed records 
of the consideration paid by each tenant 
and the source of such consideration, and 
he should caution the client to preserve such 
evidence. Strict proof of the consideration 
paid by the surviving tenant is required to 
avoid estate tax on the full value of such 
property in the decedent’s estate. The 
amount which may be excluded from tax 
in the decedent’s estate, as demonstrated 
in the example above, is not merely the 
consideration in dollars and cents paid by 
the surviving tenant, but the same propor- 
tion of the total value of the property at 
decedent’s death as the surviving tenant paid 
of the original purchase price. If the de- 
cedent paid no part of the purchase price 
and was a donee of his interest therein, 
then no part of the property is includible 
in decedent’s estate.® 

The 1954 Code by Section 2515, which 
provides for an election at the time of 
the creation of the joint tenancy or ten- 
ancy by the entirety, does not affect the 


5 Koussevitsky v. Commissioner, 5 T. C. 650 (1945). 
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estate tax. Property so owned is includible 
in the estate of the donor tenant if held at 
his death regardless of whether or not it 
was treated as a gift at the time of pur- 
chase and regardless of whether or not 
an election under Section 2515 was made. 

We must emphasize again the importance 
of retaining evidence of the amount of the 
purchase price contributed by the surviving 
tenant so as to exclude this proportionate 
value of the property from the estate of 
the deceased tenant. The burden of proof 
is on the taxpayer, and the proof of such 
contribution sometimes raises interesting and 
perplexing problems. If income from such 
tenancy or entirety owned property is ap- 
plied to the purchase price thereof, then 
one-half of such income is considered as 
contributed by each tenant. It might logi- 
cally seem that if such property were sold 
and the proceeds applied to the purchase 
of a second piece of property similarly 
owned, each tenant would be considered 
as contributing one-half of the proceeds 
of the sale. This logic is not followed in 
practice. 

The Commissioner of Internal Revenue is 
currently taking the position that the profits 
derived from such sale are taxable to the 
tenants in equal shares for income tax pur- 
poses but for estate tax purposes only that 
proportionate part, if any, of the selling 
price of the property sold, represented by 
the surviving tenant’s contribution to the 
cost of the property sold, will be consid- 
ered as contributed by such tenant to the 
purchase price of the second property. There 
seems to be judicial authority to the con- 
trary.® 


6 Harvey v. U.S., 185 F (2d) 463 (C.A. 7th, 1950). 
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Moreover, consider the not uncommon 
situation where entireties property is pur- 
chased from joint bank accounts or other 
commingled funds of the spouses. It is in- 
stances of this nature which often create 
impossible problems of proof on the death 
of one spouse. 


Contemplation of Death Transfers 

It may be safely stated that the creation 
of a joint tenancy or a tenancy by the en- 
tirety does not become involved by the 
problems inherent in transfers in contem- 
plation of death. This is true because such 
tenancy property is includible in the de- 
cedent’s estate by virtue of the tenancy 
title except, of course, the portion of value 
represented by the part of the consideration 
centributed by the survivor. 

Contemplation of death transfers may oc- 
cur when an attempt is made to terminate 
or sever the tenancy by gift. If, for ex- 
ample, tenants by the entireties convey 
the property to themselves as tenants in 
common under such circumstances that one 
tenant is giving a part of his or her inter- 
est to the other and the donor tenant dies 
within three years, such a transfer, if mo- 
tivated by thoughts of death, would be a 
transfer in contemplation of death, to the 
extent of the interest passed without con- 
sideration in money or money’s worth. The 
provisions of Section 2515 (b) of the 1954 
Code do not exclude this possibility. 

In the event the tenants convey their 
interest to a third party without considera- 
tion and one of the tenants dies within 
three years, such transfer to the extent of 
the deceased tenant’s interest may also be 
a transfer in contemplation of death.’ 

It seems clear that Section 2515 which 
deals with the gift tax consequences of the 
tenancies under consideration does not 
change the provisions of the estate tax law 
dealing with transfers in contemplation of 


death. 


Credit for Gift Tax 

In the event a gift tax is paid on the 
creation of a joint tenancy or a tenancy by 
the entirety, a credit for such tax paid is 


7 Sullivan v. Commissioner, 10 T.C. 961 (1948), 
Rev'd 175 F. (2d) 657 (C.A. 9th, 1949). 
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allowed against the estate tax if such prop- 
erty is included in decedent’s estate. This 
credit is reduced, however, if the property 
qualifies for a marital deduction for estate 
tax purposes. (Section 2012 (b), 1954 
Code. ) 

If jointly or entirety owned property is 
the subject of a gift to third parties, it 
would appear that only the gift tax paid 
by decedent on the interest transferred by 
him would be allowed as a credit against 
the estate tax. 


Credit for Tax on Previously Taxed Property 

An inequity existed under Section 812 
(c) of the 1939 Code in that property pass- 
ing from one spouse to the other was ex- 
cepted from the benefits of a credit for 
property previously taxed. Section 2013 of 
the 1954 Code corrects this inequity and 
allows a credit for estate taxes previously 
paid on property received from one’s spouse 
who died within ten years of the death of 
the surviving spouse. It should be noted 
that the credit is subject to various adjust- 
ments and limitations. 


Estate Tax Liability of Surviving Tenant 
The surviving tenant is liable for the 
estate tax to the extent of the property 
received. A lien for both estate and gift 
taxes is provided in Section 6324 of the 
1954 Code. The estate tax constitutes a 
lien for a period of ten years and the sur- 
viving spouse or tenant is specifically named 
in Section 6324 (a) as a transferee per- 
sonally liable for the tax to the extent above 
stated. The Florida Statutes exempting such 
property from the claims of creditors of the 
decedent would not protect the transferee.* 


Cost Basis of Survivor 

The sale of property by a surviving joint 
tenant or tenant by the entirety requires a 
determination of the cost basis of the prop- 
erty in order to compute the gain or loss 
for income tax purposes. 

Under the 1939 Code, Section 113 (a) 
(5), the general rule is that all property 
passing from a decedent acquires a new basis 
equal to the value of such property at the 
date of death of the decedent. For instance, 


8 Detroit Bank v. U.S., 317 U.S. 329 (1943). 
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if decedent paid $10,000 for a piece of 
property which had a fair market value 
of $20,000 at the date of his death, the 
devisee would receive the property with 
a cost basis of $20,000 and if sold for this 
figure would pay no capital gains tax. 

This rule was not applicable to property 
owned in joint tenancies or in tenancies 
by the entirety. The courts followed the 
common law rule that the surviving tenant 
acquired his title at the date of original 
purchase and not by inheritance.® This 
usually worked an extreme tax hardship on 
surviving tenants, particularly when prop- 
erty had appreciated in value and was sub- 
ject to depreciation. The following is an 
example of a situation commonly encounter- 
ed under the 1939 Act. — 


Example 1. Estate by Entirety 
(1) Husband purchases busi- 

ness property in name of 

husband and wife in 1923 


$25,000.00 
(2) Rents property 15 years 
and takes depreciation of 12,500.00 
(3) Property has remaining 
cost basis of $12,500.00 
(4) Husband dies, property has 
appreciated and a Federal 
estate tax is paid on a 
value of $50,000.00 
(5) Wife sells this property 
for $50,000.00 
(6) Her cost for income tax 
purposes is $12,500.00 
(7) Her gain is $37,500.00 
(8) Her capital gain tax is $ 9,375.00 


Example 2. No Estate by Entirety 


(1) Husband purchased same 

property in his name $25.000.00 
(2) Takes depreciation for 15 

years $12,500.00 
(3) Property has _ remaining 

cost basis of $12,500.00 


(4) Husband dies, property has 
appreciated and Federal es- 
tate tax is paid on value 
of $50,000.00 


* Lang v. Commissioner, 289 U.S. 109 (1933). 


December, 1957 


(5) Husband leaves property to 
wife by Will and she sells 


for $50,000.00 
(6) Her cost is $50,000.00 
(7) Her gain is $  -0- 
(8) Her tax is $ -0- 


From the above example, it cost the 
wife $9,735, because the property was 
owned in an estate by entireties. This 
was equally applicable to joint 
tenancies. 


Under the Internal Revenue Code of 1954, 
Section 1014 (b) (9): The 1954 Code has 
changed the law to relieve the hardship 
occasioned in the above example in cases of 
decedents dying after December 31, 1953. 
The above Section provides that to the 
extent that the property is included in the 
gross estate of the decedent, such included 
property shall take as its basis the fair mar- 
ket value at the date at which the property 
is valued for estate tax purposes. 


This Section of the law leaves much to be 
desired in the way of clarity and, perhaps, 
the finalized regulations will supply some 
clarification. 


The personal residence is usually the sub- 
ject of joint tenancies or tenancies by the 
entirety, and depreciation will, therefore, not 
be encountered. It is also true that if the 
residence is sold for an amount less than 
the cost or stepped up basis, no loss is al- 
lowed as this is non-business property and 
such loss is considered to be a non-deducti- 
ble personal expense similar to other normal 
living expenses. 


Conclusion 

It is not the purpose of this article to 
discuss all of the factors which may influ- 
ence the determination of how property 
should be held. Each case must be deter- 
mined by the attorney who has knowledge 
of all the facts. It is the purpose of this 
article to be of some service to our brother 
attorneys of The Florida Bar and for that 
purpose it is hopefully written.’° 


10 Basic material taken from New York University 
Thirteenth Annual Institute on Federal Taxa- 
tion, ‘“Tax Consequences of Tenants by the 
Entirety and Joint Tenants,’’ by Sheldon V. 
Ekman. 
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GIFTS TO MINORS: 
THE ADVANTAGES 

A well-planned program of gifts to minors 
can result in valuable tax savings. The 
transfer of income-producing property can 
minimize annual income taxes and the estate 
tax can be reduced by effective gifts made 
during the taxpayer's lifetime. The savings 
in both categories flow entirely from a 
reduction of the donor’s taxable income and 
estate under our system of graduated tax 
rates which increase in the higher brackets 
of income and property. 

The Revenue Act of 1954 has not changed 
materially either the method or the result 
of gifts but in some instances has increased 
the opportunity for savings. 


Income Tax 


The former rule that a taxpayer's child 
ceuld not qualify for the $600 income tax 
exemption to the taxpayer if the child had 
income of $600 or more has been changed 
so that a child under 19, or one over that 
age who is a “student,” may yet qualify 
as a dependent regardless of the amount of 
income which he may have from prior gifts 
or other sources.‘ Donors, therefore, will 
no longer lose their exemptions by giving 
income-producing property to their qualified 
dependents, the majority of whose support 
they still furnish. Also distributions at age 
21 to a minor of income accumulated during 
minority or before birth under the terms 
of a trust are not subject to the former 
severe income tax impact because of the 
present statutory exception to the new 5- 
year “throw-back”’ rule.2 


Estate Tax 


Gifts made more than three years prior 
to death are still immune to estate taxes be- 
cause of the conclusive statutory presump- 
tion that they are not made in contempla- 
tion of death.* Life insurance is now made 
available for estate tax free planning because 
the payment of premiums by the decedent 
is no longer determinative of the includi- 
bility of insurance proceeds in the insured’s 


1LR.C. #151 (e) (1) (B.) “Student’’ is defined in 
I.R.C. #151 (e) (4). All references are to the 
Internal Revenue Code of 1954. 

# 665 (b) (1). 

3 LLR.C. #2035 (b). 
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estate, as formerly was the case.* In general, 
as long as the insured does not retain any 
of the “incidents of ownership” of insur- 
ance policies payable to beneficiaries other 
than his estate, he may make gifts of them 
and subsequent gifts through payments of 
annual premiums and still avoid estate tax 
consequences. 


Gift Tax Cost 


The income and estate tax advantages that 
flow from gifts are free of gift taxes to the 
extent of the taxpayer's $30,000 lifetime 
exemption of gifts in that amount,’ and 
additionally the annual exclusions of $3,000 
of gifts per person. These figures are 
doubled as a practical matter where husband 
and wife consent that the gifts of one are 
to be considered as made one-half by each.’ 
Thus, as a result of the “gift-splitting” pro- 
visions of the Revenue Act of 1948, a hus- 
band can each year give away tax-free 
$6,000 to each of his children, or anyone 
else, and throughout the joint lives of him- 
self and his wife he can give, in addition 
to these annual gifts, a total of $60,000 
without tax if his wife makes no gifts. The 
foregoing assumes, however, that the wife 
consents to the “split-gift” treatment and 
that both spouses have their $30,000 specific 
gift tax exemptions intact. Also one exclu- 
sion is available for each beneficiary of a 
trust rather than being confined to one ex- 
clusion for the trust.* Gifts in amounts over 
the exemption and exclusions are subject to 
a tax rate which is only three-fourths of the 
estate tax rate in the same brackets. 


SOME TAX LAW LIMITATIONS 


Gifts of ‘Future Interests’: In General 

The annual gift tax free exclusions, how- 
ever, are not available for gifts of “future 
interests”.* In this connection the property 
law concept of vesting of interests does not 
determine whether a gift is of a future in- 
terest under the tax law. If enjoyment, 


41.R.C. #2042 

5 LR.C. #2521. 

6 I.R.C. #2503 (b). 

7IR.C. #2513. 

8 Helvering v. Hutchings, 312 U.S. 393 (1941). 
®I.R.C. #2503 (b). 
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possession and use is postponed, regardless 
of whether the estate is vested, the exclusion 
will be denied. On this subject the Supreme 
Court stated in Fondren v. Commissioner:*° 
These terms are not words of art like 
“fee” in the law of seizin, but 
connote the right to substantial present 
economic benefit. The question is of time, 
not when title vests, but when enjoyment 
begins. Whatever puts the barrier of a 
substantial period between the will of the 
beneficiary or donee now to enjoy what 
has been given him and that enjoyment 
makes the gift one of a future interest 
within the meaning of the regulation. 
Prior to the Internal Revenue Act of 1954, 
the effect of which is later discussed, this 
principle was applied to deny the exclusion 
to all transfers in trust where the income 
was to be accumulated and neither it nor 
the corpus was to be delivered to or used 
for the donee until a later date, such as 
deferment of delivery and use until the 
age of 21 years. This was held whether the 
delayed delivery or use was mandatorily re- 
quired by the trust indenture or could have 
occurred because of discretion imposed by it 
in the trustee.** 


However, if there is a present mandatory 
right to income or its use, this right may be 
valued actuarially and the exclusion applied 
to this value although delivery of the corpus 
is postponed until a later time.’* This prin- 


10 324 U.S. 18, 20-21 (1945). 


11 United States v. Pelzer, 312 U.S. 399 (1941): 
Ryerson v. United States, 312 U.S. 405 (1941); 
Fondren v. Commissioner, note 10, supra; and 
Commissioner v. Disston, 325 U.S. 442 (1945). 


12 Sensenbrenner wv. Commissioner, 134 F. (2d) 
883 (7th Cir. 1943). 
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ciple has apparently not been changed by 
the 1954 Act. 


But in Sylvia H. Evans** the court denied 
the applicability of the exclusion to the 
value of a present mandatory right to the 
income of a trust where the trustee had the 
uncontrolled right to invade the corpus for 
the benefit of the income beneficiary. The 
court found that the present interest in the 
income was “incapable of valuation” because 
it could technically be diminished or obliter- 
ated by encroachments upon the corpus. 
This has now been changed by the 1954 Act 
in the respects hereinafter noted. 


Outright Gifts 


In any event, the principle that postpone- 
ment of enjoyment will deny the right to the 
exclusion does not apply to outright gifts to 
minors held by guardians, custodians or in 
trust where there is a present legal right to 
the use of the gift, although practically 
under such devices the income may not be 
used until a minor attains his majority. In 
Revenue Ruling 54-400, the Internal Reve- 
nue Service recently stated:** 


An unqualified and unrestricted gift to a 
minor, with or without the appointment 
of a legal guardian, is a gift of a present 
interest; and disabilities placed upon 
minors by State statutes should not be 
considered decisive in determining wheth- 
er such donees have the immediate enjoy- 
ment of the property or the income there- 
from within the purport of the Federal 
gift tax law. 


13:17 T.C. 206 (1951), Aff’d. 198 F. 
Cir. 1952). 
i4 1954 — 38 LR.B. 13. 


(2d) 435, (3d 
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1954 Repeal of Evans Rule on Exclusion 
Section 2503 (b) 


Section 2503 (b) of the 1954 Code pro- 
vides: 


Where there has been a transfer to any 
person of a present interest in property 
the possibility that such interest may be 
diminished by the exercise of a power 
shall be disregarded in applying this sub- 
section, if no part of such interest will at 
any time pass to any other person. 


This provision attempts to correct the rule 
of Sylvia H. Evans.’* Under the rule es- 
tablished by the statute the exclusion would 
still apply in an Evans situation to the value 
of the right to receive the income, provided 
that no part of the present interest will at 
any time pass to any other person. 


What if up to one-half of the corpus may 
be invaded for another? Literally, the 
statute suggests that the exclusion is entire- 
ly lost if any part of the present interest 
may pass to another. However, the proposed 
gift tax regulations seem to adopt an inter- 
pretation in accordance with prior case law, 
which recognized the exclusion on a partial 
present interest, the value being diminished 
only by the amount which could pass to 
another person.*® It would seem safer, how- 
ever, to separate the interests of various 
beneficiaries if the right to the exclusion is 
to be preserved in any event so that there 
is no possibility of diverting any part of the 
present interest to another person. 


1954 Modification of Present Enjoyment 
Limitation 


Section 2503 (c): 


The denial of the exclusion to trusts where 
the delivery of income is mandatorily re- 
quired to be delayed or could be delayed be- 
cause of discretion vested in the trustee as 
required by the Fondren‘? and Disston'* 
cases, is avoided in at least some instances 


1517 T.C. 206 (1951), Aff’d. 198 F. (2d) 435, 
(3d Cir. 1952). See text discussion Note 13. 
16 William Harry Kniep, 9 T.C. 943 (1947), Aff’d. 

172 F. (2d) 755 (8th Cir. 1949). 
17 324 U.S. 18, 20-21 (1945). 
18 325 U.S. 442 (1945). 
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by Section 2503 (c) of the Internal Revenue 
Code of 1954. This Section provides: 


No part of a gift to... . (a minor) 
shall be considered a gift of a future 
interest .. . . if the property and the 
income therefrom— 

(1) may be expended by, or for 
the benefit of, the donee before his 
attaining the age of 21 years, and 

(2) will to the extent not so ex- 
pended— 

(A) pass to the donee on his 
attaining the age of 21 years, and 
(B)_ in the event the donee dies 
before attaining the age of 21 years, 
be payable to the estate of the 

donee or as he may appoint under a 

general power of appointment as de- 

fined in Section 2514 (c). 

Clearly the donor of a trust which follows 
the pattern of the statute would be entitled 
to take as an exclusion from gift tax up to 
the $3,000-$6,000 maximum limits for each 
beneficiary of the trust. In each susbequent 
year he would similarly be entitled to the 
exclusion because of additions made to the 
corpus. 


It would also seem under the proposed 
gift tax regulations variations from the statu- 
tory pattern will not cause the loss of the 
exclusion if the requirements of prior law 
are met. The proposed regulations are not 
specific as to which variations are now rec- 
ognized. It would therefore seem best, until 
changes are spelled out, to follow the 
statutory pattern in order to assure the ex- 
clusion. 


An Income Tax Law Limitation 

A donor of a trust is taxable under the 
income tax law for the income of a trust 
applied to satisfy his legal obligation to sup- 
port his children.*® Unless a careful analysis 
is made of each situation presented, a gift 
tax exclusion may be obtained through a 
trust dedication of income for present use 
of a child but at the price of his parent 
being subjected to income tax thereon under 
this principle. 


19 Commissioner v. Schweitzer, 296 U.S. 551 (1935) 
reversing Schweitzer v. Commissioner, 75 F. 
(2d) 702 (7th Cir. 1935); I.R.C. #677 and 
I.R.C. #682. 
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SOME PRACTICAL LIMITATIONS 


Practical Problems 

Many practical problems in the mechan- 
ics of gifts to minors must be met head-on 
in tax planning in this field. Obviously 
guardianships can meet most of the objec- 
tions to the disability of minors created 
under state laws, so that impossible problems 
of title and transfer will not be created by 
the ownership of property outright by the 
minor. However, the establishment and con- 
tinuation of the guardian and ward re- 
lationship may be both too expensive and 
too cumbersome to appeal to many donors. 
Yet where property is to be taken in the 
name of the minor alone, grave problems 
are encountered. For instance, brokers will 
generally refuse to manage a minor’s ac- 
count in securities and transfer agents will 
normally not accept stock certificates bear- 
ing only the child’s signature. Also funds to 
be withdrawn from a bank where they have 
been deposited in the name of the infant, 
when the deposits are sizeable, may raise 
many difficult problems even though small 
accounts may be ignored by the bank’s of- 
ficials. Some investment companies are 
seeking to meet the practical problem in- 
volved in gifts to minors by suggesting vari- 
ous types of trust arrangements which may 
or may not fit the requirements of indi- 
vidual donors. 


The Trust Problem 

As has already been pointed out, the tax- 
free exclusion will not be applied to gifts 
in trust of “future interests.” Thus, maxi- 
mum tax savings sometimes cannot be real- 
ized by trust instruments although the trust 
device will meet most of the practical prob- 
lems involved in gifts to minors. 
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OTHER FORMS OF GIFTS TO MEET 
THE PRACTICAL PROBLEMS 


Custodianships 


To avoid the restrictions and limitations 
of a guardianship and the objections to a 
trust, a donor may prefer to place physical 
possession of the property in the hands of 
a person who is called the “agent”, “nomi- 
nee” or “custodian” of the minor. Such a 
device creates a simple agent-principal re- 
lationship which the law looks upon as 
valid, despite the legal incapacity of the 
infant principal and despite its revocability 
by the infant at any time.”° 


Thus without technicalities a bank or 
brokerage account under this device can 
be opened for the infant in the name of 
some third person. The arrangement, even 
without state statutory authority, would 
seem to qualify for the exclusion under 
Revenue Ruling 54-500.71 


Sixteen states (including Florida as of 
October 1, 1957), have adopted statutes 
permitting these custodial arrangements so 
as to eliminate some of the practical and 
technical uncertainty concerning them. The 
adoption of Revenue Ruling 56-8622 ap- 
parently confirms for the gift tax exclusion 
the efficacy of this type of state law. 


However, the Florida Statute is no tax 
panacea. For instance, the Internal Reve- 
nue Service by Revenue Ruling 56-867* 
has already ruled that where income from 


20 Potter v. Florida Motor Lines, 57 F. (2d) 313 
(5th Cir.); Mechem, Outlines of Law of Agency, 
#20, (4th Ed. 1952). 

21 195438 I. R. B. 13. 

227. R. B. 1956-11. 

23 I. R. B. 1956-40. 
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gifts made in accordance with such a 
statute is used to discharge the donor’s duty 
to support a minor or his other legal obliga- 
tions, the income so used is taxed to the 
donor. Therefore, in using the Florida 
Statute, care should still be exercised to 
prevent conflicts with the revenue laws in 
the same areas where such care was re- 
quired before its enactment. 


It should also be remembered that the 
Florida Statute** is stated in Section 12 
thereof to be merely cumulative and supple- 
mentary to existing laws. Therefore other 
devices can still be used in accomplishing 
gifts to minors. This is particularly im- 
portant since the Statute relates only to 
gifts of securities and money to minors. It 
does not cover real estate or any other 
specie of property not expressly stated to 
be covered in the law. Where this type 
of property which is excluded from the law 
is the subject of a gift to a minor, other 


devises such as trusts must of necessity be 


used. 


Deed of Gift 

Still another type of custodian arrange- 
ment is the so-called “deed of gift.” In this 
type a formal instrument is adopted which 
conveys “full legal and equitable title, in- 
cluding the immediate right of use and en- 


°4 Oh, 57-53 Vol. 2, F.S.A. Session Law Service. 
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joyment” to the minor but which desig- 
nates a custodian “to receive, manage, use, 
expend and disburse the property for and 
on behalf of the donee in the same manner 
and with the same powers, duties and re- 
strictions as... . a legally appointed guard- 
ian of the property of the donee would have 
with respect to the property.” This “baby- 
trust” seeks to avoid the future interests 
aspects of the trust and provides for the 
transfer of unexpended property to any 
legally appointed guardian if it does not 
contain provisions for the transfer of the 
property to the minor upon his demand. Ap- 
parently the future interests aspect is avoid- 
ed by this device, at least according to one 
authority.> If this device is used to meet 
the practical problems, care should be exer- 
cised to prevent it from being merely an- 
other trust in situations where a trust is not 
indicated. 


CONCLUSION 

Due to the limitations of space this article 
could not be made exhaustive but merely 
points up some of the major aspects of the 
subject. Each situation must be carefully 
analyzed before recommendations are made 
to a client. With careful planning, however, 
tax bonuses are still available to the wary 
in making gifts to minors. 


25 Kieckhefer v. Commissioner, 189 F. 


(2d) 118, 
(7th Cir. 1951). 
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CANONS OF ETHICS 


Canon 8. Attempts to Exert Personal Influence on the Court. 


Marked attention and unusual hospitality on the part of a 
lawyer to a Judge, uncalled for by the personal relations of the 
parties, subject both the Judge and the lawyer to misconstructions 
of motive and should be avoided. A lawyer should not communi- 
cate or argue privately with the Judge as to the merits of a pend- 
ing cause, and he deserves rebuke and denunciation for any device 
or attempt to gain from a Judge special personal consideration or 
favor. A self-respecting independence in the discharge of profes- 
sional duty, without denial or diminution of the courtesy and re- 
spect due the Judge's station, is the only proper foundation for 
cordial personal and official relations between Bench and Bar. 


— Canons of Professional Ethics 
(As adopted by the Florida Supreme 
Court on December 6, 1955) 


Canon 32. Gifts and Favors. 


A judge should not accept any presents or favors from litigants, 
or from lawyers practising before him or from others whose in- 
terests are likely to be submitted to him for judgment. 


— Canons of Judicial Ethics 

(As adopted by the Florida Supreme 
Court on January 27, 1941, and 
December 6, 1955) 
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Legal Aiders—Defenders Confer 


DD from established Legal Aid 

societies, Associations struggling into 
existence, and variations in-between pooled 
their resources and strengths last month in 
Miami Beach and came away feeling, as 
Orison S. Marden, President of the National 
Legal Aid Association, put it, “that Legal 
Aid and Defender services have now fully 
come of age.” 

Canada, Hawaii, Puerto Rico, and 69 
cities of the United States were represented 
at the 35th Annual Legal Aid Conference 
held October 23-25 in the Roney Plaza 
Hotel under the sponsorship of The Florida 
Bar, the bar associations of Miami Beach 
and Dade County, the National Legal Aid 
Association, and the Standing Committee 
on Legal Aid Work of the ABA. 


For the second year the 1957 program 
provided for separate criminal sessions, ar- 
ranged by John F. Hassett, Director of the 
newly reorganized Defender Program of the 
National Legal Aid Association. Defenders 
from coast to coast thrashed out varying 
problems and viewpoints, with the vitality 
of the discussions growing so intense that 
the group decided to meet an hour and a 
half earlier than scheduled the last morning 
of the Conference. Hassett feels that the 
impetus to Defender activity growing out 
of these discussions will be apparent 
throughout the county for many months to 
come. 

Outstanding members of the legal pro- 
fession and specialists in areas of concern 
to Legal Aiders addressed the delegates. 


thus: 


manner. 


ALLISON 


report is due.” 


HIGHLIGHT of the 35th Annual Legal Aid Conference was a talk by Junius L. 
Allison, Field Director for NLAA. He discussed “The Role of the Bar Associa- 
tion’s Committee in Legal Aid and Defender Services.” 


At one point in his talk he brought laughter from the audi- 
ence when he characterized some Bar committee chairmen 


“1. The Case of the Frightened Chairman who 
finds he is saddled with a controversial issue and lacks 
the courage to explore it in an objective and forthright 


2. The Case of the Chairman Suffering from “Tired 
Blood” who cannot muster the strength to make an ef- 
fective gesture toward a solution of the problem. 


8. The Case of the Intravenous Feeding, where the president of the bar 
association must outline the work, prepare the issues, suggest the procedure, 
and prod and prod in order to get a satisfactory report. 

4. The Case of Available Jones who is always eager to have his name 
mentioned as chairman but usually forgets that work must be done. 

5. The Case of the Sophomore Halfback who grabs the ball and runs in 
all directions without proper orientation or support from his committee and, 
therefore, accomplishes little except making noise and creating confusion. 

6. The Case of the Green Stamp Chairman who will not accept the ap- 
pointment unless additional or fringe benefits are offered—such as a seat at the 
head table or best steak at the annual dinner. 

7. The Case of the “Who, Me?” Chairman who never realizes that he has 
been given a responsibility until late in the season, sometimes just before his 
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Thomas D. McBride, Attorney General of 
the Commonwealth of Pennsylvania, Chan- 
cellor of the Philadelphia Bar Association, 
and one of the nation’s leading criminal 
lawyers, saw the due process clause of the 
Constitution as without meaning for the 
indigent defendant charged with crime un- 
less he is provided with adequate counsel, 
having resources equal to those of the pros- 
ecutor for the State. 

Marden, who is a partner in the New 
York firm of White & Case, disclosed that 
the Defender Program will concentrate first 
where the need is most acute: establishing 
service in 24 counties with populations of 
400,000 or more, and improving provisions 
for compensating assigned counsel in 19 
states which now either provide none, ex- 
cept in capital cases, or assign only unpaid 
counsel. 

On the civil side, Junius L. Allison, Field 
Director for both the National Legal Aid 
Association and the Standing Committee on 
Legal Aid Work of the ABA, will empha- 


size the development of services in the few 
remaining large cities which lack organized 
facilities and in the communities of less than 
100,000 population where more adequate 
Legal Aid services are needed. Emery A. 
Brownell, Evecutive Director of the Na- 
tional Legal Aid Association, will continue to 
offer help to existing offices where they de- 
sire to improve their services. 

A feature initiated at the 1957 Confer- 
ence considered the newcomers to Legal Aid 
—attorneys new in their posts as heads of 
local societies. The Pre-Conference Seminar 
for New Legal Aid Executives lasted a day 
and a half and was an experiment, Marden 
said. The enthusiasm of the participants 
makes it almost certain to be repeated in 
future years. 


Also newly established this year, the Reg- 
inald Heber Smith Award for long and 
dedicated service in Legal Aid work was 
presented to Mrs. Fay A. Van Wagoner of 
the New York Legal Aid Society; Raynor 
M. Gardiner, Chief Counsel of the Boston 


“In every field—especially in the professional world—the types of committees, con- 
sidering their effectiveness, are almost as many as there are individuals serving as 
chairmen. I have met and worked with them for years as they have, in turn, exas- 
perated me and inspired me in their program activities. Some of them have served 
as a sepulcher designed to hide the bodies of vital professional projects and proposals. 
Many have acted as convenient Isolation Booths from which few Chairmen ever 
emerged even to try the $64,000.00 problem.” 


“There are many others, but this illustrates some of the headaches bar presi- 


dents have — and suggests some reasons why many associations are not mentioned 
for merit awards.” 


Allison grew serious at points in his talk, and warmly praised teams of consci- 
entious men and women throughout the country who devoted time and energy to 
the NLAA program with outstanding results. 


“Fortunately,” he pointed out, “there are other types of Committees—and many 
of them have been very conscientious and resourceful in improving Legal Aid and 
Defender services of their communities. Within the last year, I can point to com- 
mittees which have almost single-handedly established effective Legal Aid Societies 
and Defender offices. Many have re-organized and rejuvenated existing services—all 
to the credit of our profession and for the immeasurable benefit of the indigent citi- 
zens who have legal problems. Some have conducted surveys and made studies of 
their local needs; a few have published pamphlets and manuals to give sound guid- 
ance to lawyers who are concerned with a workable, successful Legal Aid program.” 


These committees have served as a means of focusing the responsibilities of the 
bar association rather than delaying or actually retarding progress on what must be 
done if our profession is to meet its full responsibility to the public.” 
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Legal Aid Society; Elmer Miller, Chief 
Counsel of the Legal Aid Bureau of Buf- 
falo, N. Y.; and Thomas R. Robinson, for- 
mer Public Defender of New Haven County, 
Conn., who was honored posthumously. 

Delegates expressed their views frankly 
in workshop and breakfast sessions devoted 
to the so-called “housekeeping problems” of 
societies. One outcome of this informal ex- 
change was a decision to reorient the NLAA 
Committee on Legislation and Research, 
which studies laws and practices affecting 
low-income persons. Findings of the com- 
mittee will be used by local organizations 
to suggest improvements in such areas as 
wage assignments, garnishments, and debt 
obligation, and possibly to suggest modifica- 
tions in the Bankruptcy Act which would 
restrict creditors questioning the discharge- 
ability of a debt to the bankruptcy proceed- 
ings only. 

Chairman of the Conference was Quen- 
tin T. Eldred of Miami, General Counsel of 
the Dade County Legal Aid Society and 
1956-57 Chairman of the Legal Aid Com- 
mittee of The Florida Bar. Eldred also spoke 
on securing representation for deserted 
wives in divorce actions brought in “easy- 
divorce” jurisdictions. Announcement was 
made by William P. Simmons, Jr., President 
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Quentin T. Eldred, General Counsel of 
the Dade County Legal Aid Society 
and Conference Chairman, tells dele- 
gates of problems involved in securing 
representation for deserted wives in 
divorce actions brought in “easy- 
divorce” jurisdictions. 


of the Dade County Bar Association, that a 
recent increase in the filing fee for cases in 
Dade County will enable the Association to 
allot more funds to the Legal Aid Society 
and thus employ one or more assistants for 
Eldred. Eldred carries an annual case load 
of 3,200 as contrasted with the recom- 
mended maximum of 1,000 cases per law- 
yer. 

Edwin Marger of Miami Beach served as 
Vice-Chairman of the Conference. Assistance 
was rendered by many other members of 
Florida bar associations, including Baya M. 
Harrison, Jr., President of The Florida Bar; 
Robert S. Baynard, Chairman of the Legal 
Aid Committee of The Florida Bar; Simon 
Englander, Past President of the Miami 
Beach Bar; Milton Grusmark, President of 
the Miami Beach Bar Association; Walter B. 
Lebowitz, Attorney for the Miami Beach 
Legal Aid Society; Mrs. Virginia $. McDon- 
ald, Attorney for the Legal Aid Society of 
Tampa; and Mr. Simmons. 


“A client’s ability to pay cannot justify 
a charge in excess of the value of the serv- 
ice, though his poverty may require a less 
charge, or even none at all.” 

(From Canon 12) 
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In Memoriam 


It is with deep regret that the Journal records the passing 


members of The Florida Bar: 


Admitted to the Bar of Florida 1942. Died August, 1957. 


Frank W. Halliday, Winter Park 


Cary A. Hardee, Live Oak 
Admitted 1899. Died Nuvember, 1957. 


Raymond U. La Pia, Tampa 
Admitted 1934. Died November, 1957. 


E. C. May, Inverness 


Admitted 1919. Died November, 1957. 


W. Gerry Miller, Fort Lauderdale 


Admitted 1925. Died November, 1957. 


Fred Pine, Miami 


Admitted 1914. Died November, 1957. 


Robert J. Pleus, Orlando 


Admitted 1926. Died November, 1957. 


W. A. Rother, Miami 


Admitted 1929. Died November, 1957. 


Edgar W. Waybright, Sr., Jacksonville 
Admitted 1912. Died September, 1957. 


James E. Wood, Jr., Sarasota 


Admitted 1953. Died November, 1957. 


of these 


Information concerning the passing of members of The Florida Bar should be forwarded to 
the Memorials Committee, The Florida Bar, Supreme Court Building, P. O. Box 1226, 


Tallahassee. 
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Attorneys Join Doctors in 


Statewide Medico-Legal Institute 


by Ben 


HE SECOND Statewide Medico-Legal 

Institute sponsored by The Florida Bar 
and The Florida Medical Association was 
held November 22 and 23, in Jacksonville. 
The turnout was excellent with a good 
statewide representation of attorneys and 
doctors. 


The meeting was divided into three 
sections, two of which had as moderators, 
Judges of the First District Court of Appeal 
— Judge Wallace E. Sturgis and Judge John 
T. Wigginton. The third session was pre- 
sided over by Judge Campbell Thornal of 
the Supreme Court of Florida. 


The first topic discussed—Relationship of 
Cancer and Trauma—was presented by a 
panel consisting of Doctors Lucien Y. Dyren- 
forth and Ashbel C. Williams and the Hon. 
C. C. Howell, Jr. Here it seemed as though 
the panel had agreed that cancer at the 
site of trauma was very unusual as wit- 
nessed by the scarcity of cancer following 
automobile accidents and injuries inflicted 
at the site of wounds during World War 
II. It was the consensus that trauma at the 
site of pre-existing cancer might aggravate 
it and that in the medico-legal sense cancer 
was caused usually by repeated irritation. 


The subject of Trauma and Strain on 
the Cardiovascular System was presented 
by Doctors Karl B. Hanson and James E. 
Cousar III and the Hon. Jack F. Wayman. 
Ilere the question of chest trauma and 
resultant cardiac injury was discussed as 
was the effect of stress on a_ previously 
diseased heart. Included too, were aneury- 


Note: Both Dr. Haverfield and the writer wish 
to express their appreciation to the Duval County 
Bar Association and the Medical Society for 
their wonderful cooperation. We look forward 
to our next institute which will be held in 
Tampa the end of February. 
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J. Sheppard, M.D., LL.B. 


smal dilation and arteriovenous fistula as 
the result of trauma. 

The electromygram evoked a great deal 
of interest. To some listeners it was a new 
subject. The Institute was fortunate in being 
able to have Dr. Simon Markovich, Director 
of Laboratories at the Jackson Memorial 
Hospital and the University of Miami, one 
of the pioneers in this field, discuss the 
the value of the E.M.G. He seemed to 
feel that when correctly used the E.M.G. 
was vastly superior to the routine mylogram. 
It has two other factors to recommend 
itself—the absence of any danger of pro- 
test from the patient (in Miami the Deputy 
Commissioners of Compensation have been 
ordering electromygrams when it is well 
known that no claimant need subject him- 
self to a mylogram). It has a further use— 
it is possible through the E.M.G. to separ- 
ate the malingerer from the truly involved 
claimant. The E.M.G. measures the com- 
pleteness of the nerve-muscle unit and adds 
a fourth side to the: first, history; second, 
physical examination; third, electromy- 
grams; fourth, (if necessary) the ordinary 
mylograms in the studies of muscle-nerve 
injury. 

The afternoon sessions, with Judge 
Wigginton as moderator, began with a 
valuable talk by a member of the Cornell 
University Crash Team. This team studies 
crash prevention. Statistics have been 
gathered from about 20 states in the union. 
Police and hospitals cooperate in correlating 
factors involved, such as speed of the cars 
at the time of the crash, points of impact, 
the types of injuries, and the final results 
of the injuries. All this information is being 
funneled to the Cornell University where 
it can be evaluated. The statistics demon- 
strated the predominancy of the steering 
wheel accidents and _ instrument panel 
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Shown at the Saturday morning session of the Statewide Medico-Legal Institute are: Seated: 


John E. Mathews, Jr., Harry T. Gray, and Dr. George I. Raybin, all of Jacksonville. Standing: 
Dr. Vernon T. Grizzard, Jr., of Jacksonville, and Mr. Justice Campbell Thornal, of Tallahassee. 
Judge Thornal presided at the morning session. The attorneys and doctors took part in the 


panel discussion on “Disability Evaluation.” 


blows as causes of injury. The team helps 
to indicate to manufacturers changes that 
may reduce the great number of fatalities 
on our highways. Experts say that sooner 
or later we may all, as the result of this 
great work, be riding with ourselves 
strapped to the seat and crash helmets on. 
The moving pictures and the statistics prove 
it to be a subject in need of much thought 
and work, doctors and attorneys agreed. 
Whiplash injuries was subject number 
five on the institute agenda. Most listeners 
and discussants objected to the term “whip- 
lash” injuries. They preferred cervical 
syndrome to be used; however, it will be 
some years before the more correct ana- 
tomical term will replace the commonly 
used one. The members of the Legal Com- 
mittee of the Jacksonville Bar had invited 
the Hon. Walter Beckham of Nichols, 
Gaither, Green, Frates & Beckham to present 
the legal side of the question. Dr. Richard 
A. Worsham gave an excellent background 
of the anatomical posibilities for injury. 
Beckham then explored all the legal possi- 
bilities which the claimant’s lawyer should 
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consider. Starting with soft tissue strain 
and ending with causes for headache in the 
above syndrome as stressed by the prox- 
imity of the occipital nerve to the cervical 
tissues. The time elapsing between the onset 
and the possible appearance of symptoms 
was stressed. 

Final subject of the first day was the 
Post Concussion Syndrome. Here again 
purists amongst the medical fraternity were 
not very happy with the term “post con- 
cussion syndrome” and felt that the nosology 
of traumatic encephalopathy should be used. 
To the lawyers the term has definite signif- 
icance and they know that it is used in 
the courts at all times. This proved a most 
informative talk. The two physicians, Doc- 
tors Edward J. Sullivan, Jr. and William H. 
McCullagh, thoroughly explained the ana- 
tomical possibilities and the Hon. Roger 
J. Waybright went into the legal end of 
the subject. All agreed on the possibilities 
of the syndrome, but they pointed out that 
care must be taken not to confuse actual 
organic lesions with the picture seen in 
what the lawyers call a post concussion 
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In Jacksonville for the Medico-Legal Institute (left to right), were Judge John T. 
Wigginton, Judge Donald K. Carroll, Dr. Paul W. Braunstein, and Judge Wallace E. 
Sturgis. Sturgis and Wigginton presided at sessions conducted during the opening day 
of the event. The judges were honored by the Jacksonville Bar Association at a 


reception and dinner prior to the Institute. 


syndrome. Even though the time stretched 
out to 6:00 p. m., none of the audience left 
until the conclusion of this subject. 


The institute reopened Saturday morning 
with the Hon. Campbell Thornal as modera- 
tor. The topic discussed was Back Injury— 
Its Cause and Sequelae. Dr. Charles B. 
Mabry gave an exhaustive presentation of 
the anatomy of the back as it relates to 
trauma, using many slides for illustration. 
He explained the mechanics of the back, 
its vulnerability and its strength. The Hon. 
T. Paine Kelly, Jr., discussed the legal possi- 
bilities of back injuries. Discussion which 


followed was evidence of the interest in 
the topic. 

The final talk was Disability Evaluation 
with a panel of eminent physicians and 
attorneys, namely Doctors Vernon T. Griz- 
zard and George I. Raybin and the Hon. 
John E. Mathews, Jr. and Harry T. Gray. 
Verbal swords were crossed, indicating again 
that there can be no rule of thumb to 
measure disability evaluation. All doctors 
vary in their estimate, and it was generally 
felt that the best evidence of disability 
should come from the the treating physician 
and not from the physician who has exam- 
ined the patient once. 


Before the Sherman Act it was the law that a trader might reject the offer of a 


proposing buyer, for any reason that appealed to him . 


. . Neither the Sherman Act, nor 


any decision of the Supreme Court construing the same, nor the Clayton Act, has changed 


the law in this particular. 


We have not yet reached the stage where the selection of a 


trader’s customer is made for him by the government. 


— Judge E. Henry Lacombe in 


Great Atlantic and Pacific Tea Co. v. Cream of Wheat Co., 
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227 Fed. 46, 49 (2nd Cir. 1915). 
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cS” reminder: 


Final Title Standards for Florida will be devel- 
oped at a Statewide Legal Institute Workshop, 
February 14-15, 1958, at the University of 
Florida in Gainesville. Nationally known Real 
Property authorities will be present to offer 
up-to-the-minute counsel. Workshop sessions will 
feature discussions of pertinent topics affect- 
ing you and the application of Florida Title 
Standards. Plan now to attend. Opening session, 
10 a.m., Friday, February 14. Registration fee 
of $10 includes dinner Friday night. For further 
information write: 


(Clip, type, enclose check and mail today) 


WF wnj0111111 
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Continuing Legal Education, General Exten- ‘3 
sion Division of Florida, Tallahassee S 
Office, 308 Westcott Building, Florida 
State University, Tallahassee. 


REGISTRATION FORM — FINAL TITLE STANDARDS INSTITUTE 


To: General Extension Division of Florida 
Tallahassee Office, 308 Westcott Building 
Florida State University, Tallahassee 
Please register the following for the Final Title Standards Institute 


(1) 


Name Address 
(2) 
Name Address 
(3) 
Name Address 
(4) 
Name Address 


Enclosed is check made payable to the General Extension Division in the amount 


of $ to cover cost of $10.00 per registrant (includes Friday dinner) . 
( Check box to receive Gainesville hotels and motels rates. 


Statewide Title Standards 


Workshop at U. of F., Feb. 14-15 


N THE March, 1957, issue of THE FLorma Bar JourNAL, thirty-one proposed Uniform 

Title Standards were published and criticisms were invited. Thirty-two additional 
standards are published in this issue and, as stated before, the main purpose in publishing 
the standards is to invite your comment. 

You are again cautioned that these Uniform Title Standards have not been accepted 
by The Florida Bar. They will be re-worked and may be changed before being presented 
to the Board of Governors. Consequently, they are not ready for use at the present 
time. 

It is planned that all of the title standards will be ready for the Institute to be held 
in Gainesville, Florida, on February 14th and 15th. Thereafter, they will be presented to the 
Board of Governors of The Florida Bar for formal adoption. This will be some time in the 
Spring of 1958. 


Davw P. CatsMan, Chairman 


Conveyance of Bankrupt’s Real Property by Trustee in Bankruptcy 


STANDARD: THE TRUSTEE IN BANKRUPTCY CAN PROPERLY CONVEY THE 
REAL PROPERTY OF THE BANKRUPT ONLY PURSUANT TO THE APPROVAL AND 
ORDER OF THE BANKRUPTCY COURT AND AFTER PROPER NOTICE TO CRED- 
ITORS AS REQUIRED BY THE BANKRUPTCY ACT. 


Problem: A trustee in bankruptcy to the bankruptcy proceedings of John Doe entered into 
a contract for the sale of the bankrupt’s real property to Richard Smith and subsequently 
closed the sale and executed and delivered a conveyance of the property to the purchaser. 
There was no approval obtained by the bankruptcy court and no notice given to creditors 
or to the creditors’ committee of the bankrupt proceedings. Can the examiner rely on the 
trustee’s recital in the deed that he has complied with the Bankruptcy Act without other 
evidence of compliance? 

Answer: No. 


Authorities: Bankruptcy Act, Section 58A, 11 USCA Section 94(a). 


Effect of Trustee in Bankruptcy Abandoning Property of Bankrupt 


STANDARD: WHERE THE TITLE TO BANKRUPT’S PROPERTY HAS VESTED IN 
THE TRUSTEE BY OPERATION OF LAW, THE ONLY WAY THAT TITLE CAN BE 
REVESTED IN THE BANKRUPT IS THROUGH THE FORMAL RENUNCIATION 
AND ABANDONMENT OF THE PROPERTY BY THE TRUSTEE, WHICH ACTION 
BY THE TRUSTEE IS IRREVOCABLE ONCE EFFECTED. 


Problem: Title to the bankrupt’s real property has been abandoned by the trustee in bank- 
ruptcy upon his renunciation on the basis that the property has no value to the bankrupt’s 
estate. The mortgagee of a mortgage which is an encumbrance against this property is trying 
to determine whether or not the trustee in bankruptcy should be made party defendant 
to the mortgage foreclosure suit which he is about to institute. Bankruptcy proceedings are 
still pending. 

Answer: The trustee in bankruptcy would not be a proper or necessary party defendant to 
this action as by his formal renunciation and abandonment of the property he has relin- 
quished any and all interest in it and this action once effected is irrevocable. 


Authorities: First National Bank v. Lassater, 25 Sup. Ct. 206, 196, US 115, 49 L. Ed. 408. 
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David P. Catsman, of Miami Beach, is general chairman of the Real 
Property Institute to be held in Miami Beach, January 10-11, prior to 
the Institute in Gainesville. He received his B.A. and LL.B. degrees 
from the University of Michigan. This year he serves The Florida Bar 
as Chairman of the Real Property. Probate and Trust Law Section. He 
has served, in the past, as Chairman of the Uniform Title Standards 
Committee, and Chairman of the Affiliated Bar Associations Committee 
of the Dade Bar Association. Catsman will be a member of the panel 
for discussion of Title Standards scheduled for the Title Standards Work- 
shop, February 14-15 in Gainesville. 


Effect of Conveyance by Trustee in Bankruptcy on Bankrupt’s Spouse’s Dower Rights Where 
She Does Not Join in the Deed or Release Her Dower Rights 


STANDARD: A CONVEYANCE BY THE TRUSTEE IN BANKRUPTCY OF THE 
BANKRUPT’S PROPERTY WITHOUT THE JOINDER OR RELEASE OF THE BANK- 
RUPT’S SPOUSE WILL CONVEY THE BANKRUPT’S TITLE FREE FROM ANY 
DOWER OR STATUTORY RIGHTS OF THE SPOUSE. 

Problem: Hester died 1956 leaving his wife Janie surviving him. They had been husband 
and wife since 1915. Hester was declared a bankrupt in 1952 and trustee in bankruptcy of 
his estate sold property of the estate without joinder or release of bankrupt’s spouse in 
1952. The property sold was owned solely by the bankrupt when bankruptcy petition was 
filed. In 1957 janie seeks to have assignment of her dower in these lands. 

Answer: She cannot have her dower assigned; her dower was extinguished by the Trustee’s 
Sale. 

Authorities: 474, Patton on Title, Section Edition, Page 337. In re Hesters Estate, Florida, 
28 So. 2nd 164. 


Effect of Bankruptcy Proceedings on Title of Bankrupt’s Real Estate 


STANDARD: TITLE TO ALL REAL PROPERTY OF THE BANKRUPT, EXCEPT 
THAT WHICH IS EXEMPT BY STATE LAW, PASSES TO THE TRUSTEE IN BANK- 
RUPTCY BY OPERATION OF LAW UPON THE ENTRY OF ORDER OF ADJUDICA- 
TION AND UPON THE TRUSTEE’S APPOINTMENT AND QUALIFICATION, AS OF 
THE DATE OF THE FILING OF THE PETITION IN BANKRUPTCY. 


Problem: Richard Rowe was declared a bankrupt by his voluntary petition. He failed to 
list real property which was not his homestead on the schedule of property and assets which 
he filed with his petition. Subsequently Richard Rowe was discharged and then he at- 
tempted to convey this real property to John Brown. The trustee in bankruptcy learned of 
the conveyance and now seeks to have the transfer cancelled. 


Answer: The trustee in bankruptcy may have this conveyance cancelled, as the title to 
this property passed automatically to him by operation of law, even though the property 
was not listed on the schedule of the assets of the bankrupt. 


Authorities: Bankruptcy Act, Section 70, 11 USCA, Section 110. 


Effect of Bankruptcy on Right to Foreclose 


STANDARD: PRIOR CONSENT OF THE COURT HAVING JURISDICTION AND 
CUSTODY OVER THE PROPERTY OF A BANKRUPT IS NECESSARY FOR A VALID 
FORECLOSURE OF A MORTGAGE COVERING SUCH PROPERTY. 


Problem: Robert Brown executed a mortgage to Edward Lane. Later Brown was de- 
clared a bankrupt. While the bankruptcy proceedings were pending, Lane attempted to fore- 
close the mortgage in chancery. The trustee in bankruptcy appeared and asked that the 
proceedings be dismissed. May the foreclosure proceedings be maintained? 
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Parks M. Carmichael received his LL.B. degree from the University 
of Florida. A resident of Gainesville, he for many years was Chairman 
of the Committee on Legal Aspects of Surveying. He was a member 
of the Institutes Committee for 1955, 1956, and 1957. He was a member of 
the Committee on Cooperation With Lawyers’ Title Guaranty Fund in 1956 
and served as Vice-Chairman of that Committee in 1957. He served as 
Chairman of the Real Property. Probate and Trust Law Section in 1956 
and was a member of that committee in 1955, and in 1957. He is a 
permanent member of that committee. He is also a member of the Bar 
Association of the Eighth Judicial Circuit. He is general chairman of 
the Workshop and will be a member of the panel discussion on Title 
Standards scheduled for Saturday, Feburary 15. 


Answer: No. Upon Brown’s adjudication as bankrupt, the mortgaged premises came into 
the custody of the bankruptcy court, which was vested with exclusive jurisdiction to deal 
with the property comprising the bankrupt’s estate. Such jurisdiction having attached, title 
to the land could not be affected by an action brought in another court, unless the bankrupt 
court had previously consented to the bringing of such action. 


Authorities: Isaacs v. Hobbs Tie Timber Company, 282 US 734, 50 Sup. Ct. 270, 75 L. 
Ed. 645 (1931) 


Power of Attorney by Married Woman (not to husband) 

STANDARD: THE HUSBAND OF A MARRIED WOMAN MUST JOIN IN THE EXE- 
CUTION OF A POWER OF ATTORNEY TO A THIRD PERSON. 

Problem A: Jane Doe, wife of John Doe, gave a power of attorney to Sam Jones authoriz- 
ing the conveyance of Blackacre, her separate property. Her husband did not execute the 
power of attorney. The power of attorney was duly acknowledged and recorded. Sam Jones 


executed a deed to Blackacre to Simon Grant and John Doe joined in the execution of the 
deed. Is the deed valid? 


Answer: No. 
Authority: Section 693.14, Florida Statutes. 


Power of Attorney from Wife to Husband (not involving dower) 

STANDARD: A POWER OF ATTORNEY EXECUTED ON OR BEFORE MAY 138, 
1957, BY A MARRIED WOMAN TO HER HUSBAND IS VOID UNLESS THE HUS- 
BAND JOINED IN THE EXECUTION THEREOF. THE HUSBAND NEED NOT JOIN 
IN THE EXECUTION OF SUCH POWER OF ATTORNEY TO HIMSELF IF EX- 
ECUTED ON OR AFTER MAY 14, 1957. 


Authority: Section 693.14, Florida Statutes, as amended. 


Lack of Seal 


STANDARD: A SEAL IS NOT NECESSARY TO THE VALIDITY OF A POWER OF 
ATTORNEY EXCEPT THAT OF A CORPORATION WITHOUT TWO SUBSCRIBING 
WITNESSES. 

Problem A: <A power of attorney from John Doe to Richard Roe was executed in regular 
form except that it was not sealed. Is it valid? 

Answer: Yes. 


Authority: Section 689.01, Florida Statutes. 


Affixing Name of Principal in Execution of Instruments by Attorney in Fact 

STANDARD: IN THE EXECUTION OF AN INSTRUMENT BY AN ATTORNEY IN 
FACT, THE NAME OF THE PRINCIPAL MAY BE EITHER SIGNED BY THE AT- 
TORNEY IN FACT, OR PRINTED OR TYPED. 


Problem: Blackacre was purportedly conveyed by a deed in which the wording of the 
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Paul Game, of Tampa, is past Chairman of the Real Property. Probate 
and Trust Law Section. A member of the Executive Committee of the 
Uniform Title Standards Committee, he also serves as a member of the 
Publications Committee, Chairman of the Legal Research Committee, 
and a member of the Limitation and Curative Statutes Affecting Real 
Property and Probate Committee. Game, and other members of the 
Real Property Section. will make up the panel for discussion of Title 
Standards at the Gainesville Workshop. 


execution is “John Doe by Richard Roe, as his attorney in fact.” The name of John Doe 
was typed but Richard Roe’s name was signed, and Roe acknowledged that he executed 
the deed as attorney in fact for John Doe. Roe had a power of attorney in proper form. 
Did the grantee acquire title? 

Answer: Yes. The attorney in fact adopted the typed name as the signature of the princi- 
pal, and the principal was bound by such act of his attorney in fact. 


Mortgage Recorded Prior to Deed 

STANDARD: A MORTGAGE WHICH IS RECORDED PRIOR TO THE RECORDA- 
TION OF THE INSTRUMENT BY WHICH THE MORTGAGOR OBTAINS TITLE TO 
THE LAND IS VALID IN THE ABSENCE OF THE INTERVIEWING RIGHTS OF 
THIRD PARTIES. 

Problem A: Examination of the title discloses that while Adams is apparent owner of the 
land, a mortgayze from Brown to Doe is recorded. Thereafter, a deed of the same date is 
recorded showing conveyance of the land from Adams to Brown. No other interests in the 
land appear of record. Is the validity of the mortgage affected by the delayed recording of 
the deed? 

Answer: No. Recordation is not essential to the validity of the deed but only gives con- 
siructive notice of the conveyance. Between the original parties, the transfer of title was 
complete and the mortgage was valid. 

Problem B: Examination of the title discloses the same circumstances described in the 
first problem except that, prior to recording the deed, a mortgage from Adams to Doe is 
recorded. Is the validity of the mortgage to Doe affected by the delayed recording of the 
deed? 

Answer: Yes. Failure of Brown to record the deed allows Doe to obtain a valid and en- 
forceable mortgage prior in dignity and superior to the conveyance and to the mortgage 
to Doe. 

Authorities: Moger v. Clark, 72 So. (2d) 905 McCahill v. Travis 45 So. (2d) 191. 

Time of Recording 

STANDARD: AS BETWEEN THE PARTIES TO A PROPERTY TRANSACTION, ANY 
INSTRUMENT DULY EXECUTED BY AN ATTORNEY IN FACT UNDER A PROPER 
POWER OF ATTORNEY IS NOT AFFECTED BY THE FAILURE TO RECORD THE 
POWER OF ATTORNEY UNTIL AFTER THE INSTRUMENT EXECUTED THERE- 
UNDER WAS RECORDED. 

Problem A: John Doe and Mary Doe, his wife, by Sam Smith, as their attorney in fact, 
conveyed Blackacre to Al Smith by deed executed in regular form and promptly recorded 
in 1952. In 1954, the power of attorney was recorded and there were no intervening claim- 
ants to the property. Does Smith have marketable record title? 

Answer: Yes. Provided the Power of Attorney was executed prior to the time it was 
exercised. 

Authority: Section 695.01, Florida Statutes. 
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Lewis M. Simes, well-known University of Michigan professor of law. 
author of leaal texts, and editor of casebooks on Trusts and Succession, 
Fiduciary Administration, and Future Interests, will speak at the Gaines- 
ville Final Standards Institute on the topic: “What Should Be Accom- 
plished by Title Standards?” Simes holds the J.D. degree from the 
University of Chicago, and has done graduate work in law at Yale 
University where he received the S. J. D. Degree. He served as one 
of the draftsmen of the Model Probate Code (1946), and was joint drafts- 
man, with Paul E. Basye, of the Model Small Estates Act. which was 
promulgated by Commissioners on Uniform State Laws. 


Conveyances to an Unincorporated Voluntary Association 
STANDARD: A CONVEYANCE TO AN UNINCORPORATED VOLUNTARY ASSOCI- 
ATION DOES NOT OPERATE TO VEST LEGAL TITLE IN SUCH ASSOCIATION. 


Pioblem: Blackacre was conveyed to Wild Life Hunting and Fishing Association, an 
unincorporated voluntary association. Later, Blackacre was conveyed by this association by 
its president and secretary to Charles Gray. Did Gray acquire marketable title to Blackacre? 
Answer: No. Said association was not a legal entity capable of acquiring or conveying 
legal title. 

Authorities: Patton on Titles, par. 228. 


Acquisition of Trust Lands by Nontestamentary Trustees 

STANDARD: IF TRUST LANDS ARE TRANSFERRED, DIRECTLY OR INDIRECT- 
LY, BY A NONTESTAMENTARY TRUSTEE TO HIMSELF IN AN INDIVIDUAL CA- 
PACITY, THE TITLE THUS ACQUIRED IS NOT MARKETABLE. 


Problem: Richard Roe, as trustee under a properly recorded declaration of trust, executed 
by John Doe became vested of title to Blackacre. The trust contained a valid power of 
sale under which Roe conveyed to Simon Grant, who later reconveyed to Richard Roe and 
Alice Roe, his wife. Did Richard Roe and Alice Roe acquire marketable title to Blackacre? 
Answer: No. Persons acting as trustees may not, directly or indirectly, acquire interests 
in or bargain for benefits from property which, in their fiduciary capacity, they hold, man- 
age, control or sell for others. 


Implied Power of Sale 

STANDARD: A TRUSTEE, UNDER A VALID, RECORDED TRUST WHICH CON- 
TAINS NO EXPRESS POWER OF SALE, MAY HAVE AN IMPLIED POWER OF SALE 
IF THE TRUST IMPOSES ON THE TRUSTEE DUTIES WHICH CANNOT BE PER- 
FORMED IN THE ABSENCE OF SUCH POWER. 


Problem: Blackacre was devised to Richard Roe in trust to pay specific amounts in cash 
to specified beneficiaries within specified times and to distribute the remaining avails of 
the trust in cash to named beneficiaries in specified proportion. The trust was valid but 
contained no express power of sale. Roe, as trustee, conveyed by trustee’s deed to Simon 
Grant. Did Grant acquire marketable title to Blackacre? 

Answer: Yes. Under the circumstances presented in the problem, the trustee could not 
perform the duties of payment and distribution in cash imposed on him by the trust in- 
strument in the absence of a power of sale, which necessarily was implied. 


Deeds Executed by Trustees in Individual Capacity 

STANDARD: A DEED, EXECUTED INDIVIDUALLY BY ONE WHO HOLDS TITLE 
ONLY AS TRUSTEE UNDER A VALID, RECORDED TRUST CONTAINING POWER 
OF SALE, IS EFFECTIVE TO PASS TITLE ALTHOUGH SUCH DEED DOES NOT 
REFER TO THE TRUST NOR STATE ITS EXECUTION AS THAT OF THE GRANTOR 
IN HIS CAPACITY AS TRUSTEE. 
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Ray L. Potter received the J. D. degree from the University of Michigan 
and is currently vice president and chief title officer of the Burton 
Abstract and Title Company of Detroit. He is serving his fifth year as 
chairman of one of the Real Property Committees of the American Bar 
Association, and has been secretary of the Title Standards Committee 
of the State Bar of Michigan since its creation in 1953. In addition to 
teaching for the University of Michigan Extension Service for a number 
of years, Potter has taken an active part in annual Real Property In- 
stitutes conducted by the University of Michiqan Law School. He has 
spoken at a number of Institutes similar to the Gainesville Final Title 
Standards workshop, and was a key speaker last month at the A. B. A. 
Ohio Valley Regional Meeting in Louisville, Ky. His topic at the work- 
shop will be “Title Standards as Seen from the Practitioner's Viewpoint.” 


Problem A: Title to Blackacre became regularly vested in Richard Roe as testamentary 
trustee under the will of John Doe. The will conferred a valid power of sale. Richard Roe 
had no other interest in Blackacre. Roe, a married man, conveyed to Simon Grant by a 
deed which contained no reference to the trust and which Roe executed individually. Did 
Grant acquire marketable title to Blackacre? 

Answer: Yes. 

Problem B: Same facts as in Problem A except that the deed from Roe did not state his 
marital status. Did Grant acquire marketable title to Blackacre? 

Answer: Yes. Since Roe held solely as trustee, no dower vested in his wife. This problem 
does not consider the effect of the recording statute. 


Deeds Creating Passive Trusts 

STANDARD: A CONVEYANCE TO A TRUSTEE, WHO HAS NO POWER OF AC- 
TUAL DISPOSITION OR MANAGEMENT OR UPON WHOM NO TRUST DUTIES 
ARE IMPOSED, CREATES A PASSIVE TRUST. SUCH CONVEYANCE VESTS THE 
LEGAL TITLE IN THE BENEFICIARY, IF LIVING, AND NOT IN THE NAMED 
TRUSTEE. 

Problem A: John Doe conveyed Blackacre to “Richard Roe in trust for Mary Doe.” The 
deed contained no other reference to a trust. Investigation establishes that there is no will, 
declaration of trust or other instrument in which Richard Roe appears as trustee. Later Mary 
Doe conveyed to Simon Grant, Richard Roe not joining therein, either individually or as 
trustee. Did Grant acquire marketable title to Blackacre? 

Answer: Yes. 

Authorities: F.S. 689.09. Elvins v. Seistedt 193 So. 54. 


Dower Rights Involved in Conveyance by a Male Designated ‘’Trustee” 

STANDARD: WHERE A CONVEYANCE TO A MALE WHOSE NAME IS FOL- 
LOWED BY THE WORD “TRUSTEE” IS TREATED AS ABSOLUTE BY A PUR- 
CHASER FROM HIM, TITLE ACQUIRED BY SUCH PURCHASER IS SUBJECT TO 
THE POSSIBLE DOWER RIGHTS OF THE WIFE OF HIS GRANTOR. 

Problem: Blackacre was deeded to “Richard Roe, Trustee.” The deed contained no other 
reference to a trust. Later, “Richard Roe, Trustee, a married man” conveyed to Simon 
Grant, who was a purchaser for value with neither actual nor constructive notice of the 
existence of a trust. Did Grant acquire marketable title to Blackacre? 

Answer: No. Grant was entitled to treat the deed as vesting absolute title in Richard Roe; 
but in doing so the dower rights of Roe’s wife must be recognized. She should join in Roe’s 
deed or otherwise bar such rights. 

Authorities: 689.07 F.S. 


Conveyances By and To Trustees Effect of Designation “Trustee” 

STANDARD: THE WORD “TRUSTEE,” OR “AS TRUSTEE,” FOLLOWING THE 
NAME OF THE GRANTEE IN A DEED WHICH CONTAINS NO OTHER REFER- 
ENCE TO THE TRUST, DOES NOT OF ITSELF CONSTITUTE NOTICE OF A TRUST. 
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John C. Payne, Professor of Law at the University of Alabama, received 
both the A.B. and the LL.B. degrees at the University of South Carolina, 
and later, as a Sterling Fellow, completed graduate work at the Yale 
University Graduate Law School. He practiced law in South Carolina, 
and, in addition to membership in the bar of that state, he is a member 
of the Alabama and U. S. Supreme Court Bars. He has published nu- 
merous scholarly articles on the subject of conveyancing, and is past- 
chairman of the Committee on the Improvement of Conveyancing and 
Recording Practices, Section of Real Property. Probate and Trust Law, 
of the American Bar Association. “The Application of Title Standards” 
will be his topic at the Gainesville workshop, Friday. February 14. 


Problem: Blackacre was deeded to “Richard Roe, Trustee.” The deed contained no other 
reference to a trust. Does the word “Trustee,” following the name of the grantee, constitute 
notice of a trust? 

Answer: No. The use of words such as “Trustee” or “as Trustee” in connection with the 
name of a grantee in a deed is not of itself sufficient to place a purchaser upon inquiry, and 
to charge him with notice of the fact that a trust might exist. Richard Roe is deemed to 
have the fee simple title to the property. 

Authorities: 689.07 F.S. 


Problem: A mortgage was assigned to Richard Roe, as Trustee. May a subsequent as- 
signee treat Richard Roe as holding the mortgage free from a trust? 

Answer: No. 689.07 applies only to deeds of conveyance. 

Authorities: | Vorhies v. Blood 173 So. 705. 


Conveyance of Entireties Property by One Spouse to the Other 
STANDARD: A CONVEYANCE OF LAND, HELD AS TENANTS BY THE ENTIRE- 
TIES, BY ONE SPOUSE TO THE OTHER IS EFFECTIVE. 


Problem A: Blackacre was owned by John Doe and Mary Doe, his wife, as tenants by 
the entireties. Later John Doe deeded to Mary Doe, his wife. Did Mary Doe acquire the 
fee simple title to Blackacre? 

Answer: Yes. 

Authorities: Hunt v. Covington. 200 So. 76. 


Conveyance of Entireties Property by One Spouse to a Third Person 
STANDARD: NO INTEREST IN LAND HELD AS TENANTS BY THE ENTIRETIES 
CAN BE CONVEYED TO A THIRD PERSON BY EITHER SPOUSE ACTING ALONE. 


Problem A: Blackacre was owned by John Doe and Mary Doe, his wife, as tenants by the 
entireties. John Doe and Mary Doe conveyed to Stephen Grant by separate deeds. Did 
Grant acquire marketable title to Blackacre? 

Answer: No. Neither deed is effective to convey an interest in Blackacre. 


Problem B: Blackacre was owned by John Doe and Mary Doe, his wife, as tenants by 
the entireties. John Doe, a married man, conveyed Blackacre to Stephen Grant without 
having his wife join in the deed. Subsequently Mary Doe predeceased John Doe. Did Grant 
acquire marketable title to Blackacre? 

Answer: No. A deed to a third person from a tenant by the entireties is a nullity and 
remains a nullity even though the grantor survives the other tenant. It is immaterial whether 
the deed is a warranty or a quitclaim. The same result follows in the case of a mortgage 
so executed. 


Creation of a Joint Tenancy 

STANDARD: A DEED TO TWO OR MORE GRANTEES WHO ARE NOT HUSBAND 
AND WIFE, AS “JOINT TENANTS” CREATES A “TENANCY IN COMMON” UNLESS 
THE DEED EXPRESSLY PROVIDES FOR THE RIGHT OF SURVIVORSHIP. 
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January 10-11 will find members of the Real Property, Probate and Trust 
Law Section in Miami Beach for an Institute which will feature Professor 
Ralph W. Aigler (left), University of Michigan, who will speak on “A 
Marketable Title Act and What It Will Do for Florida.” Harry Zukernick, 
Miami Beach, Treasurer of the Real Property. Probate and Trust Law 
Section and Chairman of its Legislative Committee, will preside at the 
opening session and is handling advance registrations for the event. 
notice of which faces page 572. 


Problem: Blackacre was deeded to John Doe and Richard Roe as joint tenants. John Doe 
dies and Richard Roe conveys the entire fee to Simon Grout. Is Simon Grout’s title mar- 
ketable? 

Answer: No. 

Problem: Blackacre was deeded to John Doe and Richard Roe as joint tenants, with right 
ef survivorship. John Doe dies and Richard Roe conveys the entire fee to Simon Grout. 
Is Simon Grout’s title marketable? 

Answer: Yes. 

Authorities: 689.17 F.S. Kozacik v. Kozacik, 26 So. (2d) 659. 


Barring Dower Through Exercise of a Power of Attorney 

STANDARD: THE HOLDER OF A POWER OF ATTORNEY OF A MARRIED WOM- 
AN MAY RELEASE HER INCHOATE RIGHT OF DOWER BY JOINDER FOR THAT 
PURPOSE AS SUCH ATTORNEY IN THE DEED OF THE HUSBAND. 

Problem: John Doe conveys Blackacre to Richard Roe by deed in which Mary Doe joins 
by “John Doe, her Attorney-in-Fact.” The power of attorney appears of record. Is the title 
of Richard Roe free from the inchoate right of dower of Mary Doe? 

Answer: Yes. 

Authority: F.S. 698.14. 


Male Grantor Designated as Single Notwithstanding Evidence of Previous Marriage 
STANDARD: NOTWITHSTANDING THE DESIGNATION OF A GRANTOR AS A 
SINGLE MAN, AS AN UNMARRIED MAN, OR AS A WIDOWER, IF THE CHAIN OF 
TITLE INDICATES THAT SAID GRANTOR WAS A MARRIED MAN AT ANY TIME 
DURING THE PERIOD OF HIS OWNERSHIP, AN EXAMINER SHOULD REQUIRE 
SATISFACTORY RECORD EVIDENCE OF THE DISPOSITION OF THE WIFE’S 
DOWER INTEREST BY DEATH, DIVORCE OR OTHERWISE. 

Problem: John Doe, the owner of Blackacre, conveyed same describing himself as a single 
man. Several years previously, John Doe and Mary Doe, his wife, had mortgaged Black- 
acre. Nothing of record shows the disposition of the dower rights of Mary Doe. Is an 
examiner justified in assuming that the grantee takes free of the possible dower rights of 
Mary Doe? 

Answer: No. 

Authorities: Patton on Titles Par. 339. 


Grantor or Mortgagor Designated as a “Widower” 
STANDARD: DESIGNATION OF A GRANTOR OR MORTGAGOR AS “A WID- 
OWER” IS EQUIVALENT TO DESCRIBING HIM AS A “SINGLE MAN” OR “AN 
UNMARRIED MAN.” 

Problem: “John Doe, a widower” is the grantor in a deed. Is this a recital of marital status 
sufficient to render the deed recordable and to justify the assumption that grantor is in fact 
unmarried? 

Answer: Yes. 

Authorities: Patton on Titles Par. 339. 
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Grantor or Mortgagor Designated as “’Single”’ 

STANDARD: AN EXAMINER MAY RELY UPON THE DESIGNATION IN A DEED 
OR MORTGAGE OF A GRANTOR OR MORTGAGOR AS A SINGLE MAN OR AS AN 
UNMARRIED MAN, PROVIDED THE CHAIN OF TITLE DOES NOT INDICATE 
THAT SAID GRANTOR OR MORTGAGOR WAS MARRIED PRIOR TO THE RE- 
CORDING OF THE INSTRUMENT CONTAINING SUCH DESIGNATION. 

Problem: John Doe, the sole owner of Blackacre, deeded or mortgaged same describing 
himself as a single man. Nothing of record indicates that Doe was married prior to the 
recording of such instrument. Is an examiner justified in assuming that the grantee or 
mortgagee takes free of dower rights? 

Answer: Yes. 

Authorities: Patton on Titles, Para. 339. 

Deed Purporting to Correct a Description in Previous Deed 

STANDARD: A GRANTOR WHO HAS CONVEYED LAND BY A COMPLETE AND 
UNAMBIGUOUS DESCRIPTION CANNOT AVOID THE EFFECT OF SUCH CON- 
VEYANCE BY EXECUTING A NEW DEED TO THE GRANTEE CONVEYING 
ANOTHER PARCEL OF LAND, EVEN THOUGH SUCH DEED EXPRESSLY PUR- 
PORTS TO CORRECT AN ERRONEOUS DESCRIPTION IN THE FORMER DEED. 
Problem: George Davis conveyed the west half of Blackacre to Henry Parker. Davis later 
conveyed the east half of Blackacre to Parker by a deed containing a recital that it was 
executed to correct an erroneous description in the previous deed. Davis then executed a 
deed of the west half of Blackacre to William Cox. Did Cox acquire marketable title to the 
west half of Blackacre? 

Answer: No. The latter conveyance from Davis to Parker of the east half of Blackacre 
did not nullify the former conveyance of the west half of Blackacre. It is necessary for Cox 
to obtain a conveyance from Parker. 

Authorities: 26 C.J.S. #81. 

Effect of Suffix 

STANDARD: ALTHOUGH IDENTITY OF NAME RAISES THE PRESUMPTION OF 
IDENTITY OF PERSON, THE ADDITION OF A SUFFIX SUCH AS “JR.” OR “II” TO 
THE NAME OF A SUBSEQUENT GRANTOR MAY REBUT THE PRESUMPTION OF 
IDENTITY WITH THE PRIOR GRANTEE. 

Problem: Blackacre was conveyed to Lawrence Emery. Later a conveyance thereof was 
executed by Lawrence Emery, Jr. as grantor. May identity of these persons be presumed? 
Answer: No. The use of the word “Jr.” in the latter conveyance would indicate that there 
is more than one person bearing the name Lawrence Emery. A conveyance will be pre- 
sumed to have run to the father in the absence of something in the deed evidencing inten- 
tion to make the son the grantee. It will be necessary to explain the manner in which 
Lawrence Emery, Jr. acquired title as against Lawrence Emery. 

Authorities: 689.19 Fla. Stat. 

Recitals of Identity in Conveyances 

STANDARD: A RECITAL OF IDENTITY, CONTAINED IN A CONVEYANCE EXE- 
CUTED BY THE PERSON WHOSE IDENTITY IS RECITED, MAY BE RELIED UPON 
UNLESS THERE IS SOME REASON TO DOUBT THE TRUTH OF THE RECITAL. 
Problem A:  Blackacre was conveyed to Joe Emery. Later a conveyance thereof was exe- 
cuted by “J. Lawrence Emery” as grantor. May identity of the grantee and grantor be 
presumed? 

Answer: Yes. 

Problem B: Blackacre was conveyed to Laura Emery. Later a conveyance thereof was 
executed by “Laura Graham, formerly Laura Emery” (or “nee Laura Emery”) as grantor. 
May identity of the grantee and grantor be presumed? 

Answer: Yes. 

Authorities: 26 C.J.S. Par. 24. 689.19 Fla. Stat. Patton on Titles Par. 182. 
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The Labor Relations Committee of The Florida Bar met in Jacksonville, recently. to discuss 
current projects and future aims. Left to right in the photo are: (Front row): Theo Hamilton, 
Jacksonville: Granville Alley. Tampa, Carrington Gramling, Chairman, Miami, Allen Sin- 
sheimer, Jr.. committee executive secretary. Miami: Warren Hall, Deland. (Second row): John 
Duss, president, Jacksonville Bar Association: Otto Bowden, Jacksonville: Harrison Thompson, 
Jr., NLRB attorney, Tampa: Ed White, Miami; Joseph Kaplan, Miami. (Third row): William H. 
Adams, Ill, Wayne Ramsay. and Elliot Adams, all of Jacksonville: Clyde Mills, Director of 
Florida State Mediation and Conciliation Service, Ocala: Dexter Deloney. Professor of Law. 
Gainesville. 


Dower Interest of Partners’ Wives 

STANDARD: IT IS NECESSARY THAT THE WIVES’ OF PARTNERS JOIN IN THE 
CONVEYANCE OF PARTNERSHIP LANDS IN ORDER THAT THEIR INCHOATE 
RIGHT OF DOWER MAY BE RELEASED. 

Problem: Blackacre which was owned by John Doe and Richard Roe, doing business as 
Everglades Homesites, was conveyed in that manner to Simon Grant. The wives of John 
Doe and Richard Roe did not join in the conveyance. Did Simon Grant take free from the 
inchoate right of dower of the wives of the partners? 

Answer: No. In the absence of statutory authority otherwise, the conveyance to partners 
doing business under a partnership name conveys to said partners as tenants in common. 
Consequently, the wives must necessarily join to release their inchoate right of dower. 
Authorities: 68 C.J.S. 507. 

Deed Executed by the Survivor of Two or More Trustees 

STANDARD: A DEED GIVEN BY THE SURVIVOR OR SURVIVORS OF TRUSTEES 
WHO HAD THE POWER OF SALE IN THE TRUST IS VALID. 

Problem: John Doe and Richard Roe were named as trustees and John Doe, as trustee, 
gave a deed as survivor to Simon Grant. Attached to the deed is the death certificate of 
Richard Roe. Is Simon Grant’s title marketable? 

Answer: Yes. 

Authorities: 691.04 (5) Florida Statutes. 

Execution of Deed by Trustees 

STANDARD: WHERE THE TRUST INSTRUMENT APPOINTS TWO TRUSTEES 
THE DEED MUST BE EXECUTED BY BOTH OF THEM. WHERE THE TRUST IN- 
STRUMENT APPOINTS THREE OR MORE TRUSTEES, THE DEED MUST BE EXE- 
CUTED BY A MAJORITY OF THE TRUSTEES. 

Problem: The trust appointed John Doe, Joe Doe and Richard Roe as Trustees. Joe Doe 
and John Doe executed a deed to Simon Grant. Is the title of Grant marketable? 

Answer: Yes. 

Authority: Florida Statutes 691.04 (7) 
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Traffic Court Section of 


Municipal Court Wins Award 


by Judge Albert S. Dubbin 


N AvuGuUST THE Mayor of the City of 

Miami was officially notified that the Traf- 
fic Court section of the Miami Municipal 
Court was awarded first place in the Annual 
Inventory of Traffic Court activities in the 
United States. The award was in Grade V, 
covering cities between 200,000 and 350,- 
000 population, and was given for outstand- 
ing progress in the employment of traffic 
court practices and procedures for the year 
1956. 

The Traffic Court section of the Munici- 
pal Court of the City of Miami was awarded 
second place the previous year (1955) by 
the Section on Criminal Law of the Ameri- 
can Bar Association. 

Neither of these awards were easily won. 

Annually the American Bar Association 
considers the progress in practice and pro- 
cedure made by the traffic courts of the 
various cities of the United States, dividing 
them into classes based upon population. 
The duty of evaluating and analyzing the 
many factors which are involved in de- 
termining award winners is vested in the 
ABA Traffic Court Program under the 
leadership of James P. Economos, its Direc- 
tor. The headquarters of the program is in 
the American Bar Center in Chicago. The 
basic analysis is made from an annual in- 
ventory of activities prepared by the munici- 
palities and included as a section of the 
National Safety Council’s annual inventory 
of traffic safety activities. The City of 
Miami received special recognition in 1956 
not only for its Traffic Court but for its 
safety organization. 

The analysis contains statistics, criticisms 
and recommendations in all fields of traffic 
safety and is presented in person by a field 
representative of the National Safety Coun- 
cil to the governing authority of the munici- 


pality. 
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From time immemorial the courtroom of 
the Municipal Court of the City of Miami, 
Florida, was located within the Dade Coun- 
ty Courthouse in Miami. This old and 
dingy, hot and air-less room hardly lent 
itself to the dispensation of justice in a 
dignified manner. Prior to 1955, there was 
no separation between the Bench and the 
spectators’ seats. The Bench was a con- 
version from a gambling table seized in an 
ancient raid by the police of Miami. There 
were no Chambers for the Judges. Bonds- 
men and others who hung about the Court 
were free to move within the courtroom as 
they saw fit. Police attended armed and 
were seated about the Bench. The. accous- 
tics were bad, and for that reason the Court 
was frequently disturbed. In addition to the 
physical defects, the Court, without being 
at fault, was criticized because it had no 
juvenile jurisdiction, because the Traffic 
Violations Bureau was not under its direct 
control, and because fines for traffic viola- 
tions were not set by the Court. 

At the commencement of the year 1955, 
the Judges undertook a program which 
would eliminate as many of the undesirable 
characteristics, previously a part of the 
operation of the Municipal Court of Miami, 
as was possible. Very little could have 
been accomplished without the cooperation 
of the City Commissioners of Miami. There- 
fore, armed with the critical comments of 
the Traffic Court Section of the American 
Bar Association, the Judges on several oc- 
casions met with the City Commissioners 
and secured their assistance so that Miami 
was awarded second place in its class for 
the year 1955. 


Notwithstanding the fact that the Court 
had won second place for the year 1955, 
the American Bar Association complained in 
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From left to right, Municipal Judges Charles H. Snowden and Henry L. Balaban, Mayor 
Randy Christmas, Cody Fowler. Tampa, Senior Municipal Judge Albert S. Dubbin 
and Municipal Judge Mitchell M. Goldman. Not shown are Judges Francis A. Sobieski 


and John D. Johnson. 


its analysis of the Miami Traffic Court that, 
among other things, the Judges did not 
have exclusive jurisdiction over the Viola- 
tions Bureau and that same should be under 
the exclusive jurisdiction of the Judges 
since it is an official function. The analysis 
further pointed out that a schedule of 
penalties was not established by the Court, 
which is a judicial act, and that juveniles 
of drivers license age were not tried in 
traffic courts. Complaint was also made 
that the Traffic Court was not comparable 
to the other courts in Dade County in 
physical appearance and facilities. In addi- 
tion, the criticism was offered that a uni- 
form traffic ticket and complaint was not 
in use; that a system of inflicting heavier 
penalties on persons persistently receiving 
traffic tickets was not used; and that the 
Court Prosecutor did not attend one of 
the Traffic Court or judicial conferences 
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held during the year under the auspices 
of the American Bar Association, various 
conventions and State Bar Associations.* 
Notice of the winning of the second 
place Award was received in the early part 
of 1956. At this time the writer of this 
article was Senior Municipal Judge. The 
other Judges were Charles H. Snowden, 
Henry L. Balaban, H.M.S. Swan (later re- 
placed by Mitchell M. Goldman) and John 


1 One of the factors which contributed to the 
winning of the Award was the fact that some of 
the Judges comprising the Court have attended 
at least one, and some of them several, of the 
Traffic Court Prosecutor and Judges Confer- 
ences held under the auspices of the American 
Bar Association in conjunction with State Bars 
and State Universities. Every Judge and every 
Prosecutor trying traffic cases, should, by all 
means, attend at least one, and, if possible, 
more than one of these conferences held 
throughout the United States from time to time. 
Each year for the past three years The Florida 
Bar has joined forces with the ABA to present 
such a program for Florida judges, police and 
municipal officials. 
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D. Johnson. With the gaining of this Award 
the Judges decided to initiate a program 
which they hoped would result in a first 
place Award for the year 1956. It was 
agreed that additional conferences would 
take place at least once a month and more 
frequently (as was ultimately the case) at 
the call of the Senior Judge. Using as a 
base for action the criticisms and recom- 
mendations made in the Traffic Court analy- 
sis by the American Bar Association and the 
knowledge gained from frequent attendance 
at the Traffic Court conferences, the Judges 


under the jurisdiction of the Court. The 
Commissiin also transferred lock, stock 
and barrel, the Traffic Fines Bureau to the 
Court’s jurisdiction with full authority to 
fix all fines. During the year 1956 one of 
the City Attorneys assigned to prosecution 
of cases in Traffic Court attended a Prose- 
cutor and Judge’s Conference, as also did 
two of the Judges. 

After working for almost a year, the 
Judges adopted written rules of procedure 
and practice for the Court, copies of 
which have been requested by various 


proceeded to further revamp the practices 
and procedures of the Miami Traffic Court. 
It was indeed fortunate that a Municipai 


courts throughout the United States. The 
Judges also undertook to meet during the 
year 1956, at least once a month, to con- 
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Cody Fowler, a former president of the ABA, and currently a member of 
the ABA House of Delegates, made these remarks upon presenting the award 
to the City of Miami: “As a representative of the American Bar Association 
and particularly as a member of The Florida Bar and Dade County Bars, I am 
pleased to present to the City of Miami as winner of first place in the contest 
among the cities in a class up to 300,000 population the plaque and citation 
for the greatest improvement in traffic court practices and procedures. Many 
of our citizens never see any court except the traffic court. Last year more 
than 4,500,000 cases were tried by these courts. For many of these litigants, 
their impression of American justice is gained solely from traffic court trials. 
This impression of the courts is particularly important to our young citizens 
and our naturalized citizens. Respect for the courts, of course, is the key- 
stone of our government. We of Miami and Dade County, are justly proud 
that Miami, through the excellent work of its traffic court and those con- 
nected with it, has brought this honor to Miami, and in fact to Florida.” 


Justice Building was erected by the City of 
Miami, within which provision was made for 
two large walnut-panelled courtrooms, ap- 
propriately furnished and equipped. A 
Judge’s Chamber was provided and a special 
area outside of the courtroom was set aside 
for the payment of fines, and from which 
offenders could leave without passing 
through the courtroom. The Court moved 
into its new air-conditioned and accoustical- 
ly engineered courtrooms during the year 
1956. 

The City Commission of Miami, by ordi- 
nance pursuant to a State law granting it 
the right to do so, placed juvenile drivers 
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fer on the problems arising in the conduct 
of their offices. It was at these meetings 
that many of the problems affecting the 
Judges were worked out. Under the new 
rules adopted by the Court and which, no 
doubt, the American Bar Association took 
into consideration in making the Award, 
were those which required the police to 
attend unarmed, and to be seated with other 
witnesses and spectators; also, that offend- 
ers at the scene of the accident are given an 
cutline of the defendant’s rights in the 
Municipal Court of the City of Miami, and 
that opening remarks appropos to traffic 
cases should be made by the Judge pre- 


THE FLORIDA BAR JOURNAL 


siding at each traffic session to establish a 
proper atmosphere in the Courtroom. 

A provision that a liaison officer be sup- 
plied by the Police Department to act on 
behalf of both the Court and the police 
was an innovation which has resulted in 
great benefit to the Court and to the police 
as well. Because of the large number of 
Latin American residents in the Miami area, 
each of the sessions of the Traffic Court is 
attended by an able interpreter. The Judges 
have worked toward a uniform fines system. 
One of the Judges of the Court was ap- 
pointed a committee to furnish speakers 
on traffic supplied from among the other 
Judges. 

Notwithstanding the tremendous strides 
made during the years 1955 and 1956 in 
the practice and procedures of the Miami 
Municipal Traffic Court, still more has to 
be done. The very important innovations 
contemplated for this year include the adop- 
tion of the uniform traffic ticket recom- 
mended by the American Bar Association 
and the establishment of a progressive 
fines system for the court’s Traffic Viola- 
tions Bureau; the latter which in smaller 
cities might be easily accomplished, be- 
comes a gigantic records problem in cities 
of the size of Miami. A progressive fines 


system is one which would increase the 
fines for moving violations if they occur 
progressively over a twelve or eighteen 
month period with a mandatory court ap- 
pearance after the third violation within the 
time limited. It can only be done here 
through the use of business machines adapt- 
ed for this particular type of record keeping. 
In 1956, our Traffic Court Violations 
Bureau processed 192,000 tickets of which 
83,000 were moving violations. The man- 
ner and method of setting up a progressive 
fines system was discussed with James P. 
Economos, Director of the Traffic Courts 
Program of the American Bar Association 
in the early part of 1957 when he came to 
Miami at the invitation of the City and it is 
hoped that when the new system goes into 
effect, Mr. Economos and his team will be 
available to supervise its installation and 
operation thereafter until all of the new 
problems have been satisfactorily solved. 


Conclusion 

We feel that our experience in Miami 
demonstrates the progress which results 
from cooperation and planning between 
Bench, Bar and Municipal officials. Work- 
ing together, we have improved our traffic 
procedures to provide as best we can a 
safe city and a sound Court for our citizens. 


Income taxation is most unfair to professional men. An owner of 
an oil well is permitted to deduct annually an allowance for depletion. 
Obsolescence and depreciation are recognized deductions against the op- 
eration of machinery. But a lawyer, substantially all of whose assets are 
his time and his mental and physical abilities, receives no credit for the 
rapid depletion of his time nor is he allowed to set up reserves against the 
obsolescence and deterioration of his physical and mental faculties. 


— Francis Price, 


Personal and Business Conduct in the Practice of Law 


(The American Law Institute, Philadelphia, 1952) p. 99. 
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Report on 


Official 1957 Florida Statutes 


by Charles Tom Henderson 


HE OFFICIAL Florida Statutes of 1957, 
T the fifth biennial publication by the 
Statutory Revision Department of the At- 
torney General’s Office, under the continuous 
revision system sponsor- 
ed by The Florida Bar, 
are now ready for dis- 
tribution. The new Stat- 
utes are completely up- 
_ to-date including the 
statutory law through 
the 1957 regular Ses- 
sion of the Legislature 
HENDERSON and in addition, in Vol- 
ume 2, carries a compilation of statutes 
enacted during the Special Session of Octo- 
ber, 1957. 

Many helpful suggestions from attorneys 
have provided us with ideas to improve the 
contents, to make the volumes more useful. 
The Statutes constantly kept up-to-date, 
revised, consolidated, edited, obsolete por- 
tions repealed, keep the size reduced and 
the cost to the lawyer reasonable. 

Miscellaneous material included has been 
selected on the basis of numerous requests 
and for reference purposes. The frequent 
appearance of constitutional questions, both 
federal and state, has influenced us in in- 
cluding among the miscellaneous material 
the Constitutions of the State of Florida and 
the United States. The importance of the 
Rules of Civil Procedure and the recently 
adopted Florida Appellate Rules has made 
it imperative that these also be included. 
The Code of Ethics and the Integrated Rules 
of The Florida Bar, carried in the former 
edition, will be found among the miscellan- 
eous material in the 1957 volumes. A table 
of courts including any recent changes in 
the date of terms, an official mortality table 


*Assistant Attorney General, Director of Statu- 
tory Revision. 
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and tracing tables of session laws converted 
to statutory form, together with tables of 
repealed and inactive sections and the of- 
ficial Census of 1950 all provide helpful and 
important information to the practicing at- 
torney. All miscellaneous material has been 
moved to Volume 3. These features together 
with the official Statutes make this an im- 
portant desk set for handy time-saving ref- 
erence in every lawyer's office. 


The general index has been constantly 
improved. Through suggestions made by 
attorneys throughout the state we have 
made more than five hundred corrections or 
additions or changes in the catchlines of the 
index in order to make the finding of law 
easier and more convenient. 


The Legislature of 1957 enacted five hun- 
dred thirty general statutory laws, one hun- 
dred seventy-eight more than were enacted 
in 1955. During the regular and special 
Sessions of 1957, the Legislature in five 
hundred seventy-seven laws, repealed three 
hundred eighty-nine sections and twenty- 
nine subsections, amended eight hundred 
nine sections, and enacted nine hundred 
seventy-three new sections. These changes 
affected twenty-two hundred sections and 
required a deletion of over forty-five hun- 
dred obsolete lines from the general index 
and the addition of over ten thousand new 
entries covering amended sections and 
seventeen new chapters. 


Florida, through the continuous revision 
system, provides one of the most up-to-date 
systems known to keep the lawyers and 
judges abreast of the rapid legislative 
changes. The system also provides a con- 
venient reference in one place to all the 
statutory law of Florida and is offered for 
sale to attorneys at a price far more reason- 
able than exists in most states. 
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THE OFFICIAL FLORIDA 
STATUTES OF 1957 


Published by the Statutory 
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| Tax Law Notes 


“Casale” Reversed 
A degree of certainty has been restored 


by the Second Circuit to the area of de- 
ferred compensation plans for close cor- 
porations. 

It was with great trepidation that law- 
yers advised _ their 
clients on deferred 
compensation plans for 
closely held corpora- 
tions after the Tax 
Court’s. decision in 
Oreste Casale, 26 T.C. 
1020 (1956). 

In Casale, the tax- 
payer was president of 
a corporation and its 
sole stockholder except 
for qualifying shares. 
Casale and the corporation entered into a 
typical deferred compensation agreement 
providing for $500 monthly payments com- 
mencing at age sixty-five and continuing 
for life or for a ten year period, whichever 
was longer. A $50,000 death benefit was 
provided in case of Casale’s death before 
reaching age sixty-five. Simultaneously 
with the execution of the agreement, the 
corporation procured an insurance policy on 
Casale’s life. The corporation was declared 
to be the owner and beneficiary of the 
policy. 


SIMMONS 


The Commissioner determined that the 
annual premiums paid by the corporation 
were taxable to Casale as the equivalent of 
a distribution of a dividend. In sustaining 
the Commissioner, the Tax Court conclud- 
ed that the corporation was no more than a 
conduit running from the insuror to the 
taxpayer (or his beneficiaries) with respect 
to any payments which might come due 
under the insurance contract. The Tax 
Court emphasized Casale’s control over the 
corporation and held that he stood in the 
same relationship to the policy as if he had 
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taken it out himself and the corporation had 
paid the premiums for him. 

The Second Circuit has now reversed 
the Tax Court. In reversing, the Court of 
Appeals noted that the corporation was the 
owner of the policy with the usual inci- 
dents of ownership; that the corporation 
was actively engaged in business; and, that 
there was no evidence ia the record in- 
dicating any lack of substance to the trans- 
action. The Court observed that the argu- 
ment that the corporation was a mere con- 
duit for the taxpayer would encompass all 
corporations which are dominated by one 
or more controlling shareholders. 


Refund Suits and the Partially Paid Tax 

Until Bushmiaer v. United States, 230 
F.2d. 146 (8th Cir. 1956), it was generally 
accepted that a suit for refund could be 
had only after the tax was paid. However, 
in the Bushmiaer case, the Eighth Circuit 
allowed suit after payment of only a part 
of the tax, stating “***** the law requires as 
a condition to a refund suit, not a prior 
claim for refund of the tax as assessed, but 
only for refund of the tax as paid.” The 
Court added that the “*****mere fact 
that suit may be instituted by a taxpayer 
to recover part of the assessed tax does not 
prevent the Government from proceeding 
to collect that part of the assessed taxes 
not sought to be recovered.” 

Notwithstanding the safeguard afforded 
the Government by the latter language, the 
Tenth Circuit in Flora v. United States, 
(decided July 1, 1957) termed the Bush- 
miaer approach unrealistic, stating that such 
procedure serves only to conveniently defeat 
the established purpose and function of the 
Tax Court. 

The answer to this issue is of great im- 
portance to taxpayers who do not want 
to go to the Tax Court and can pay a 
part of a deficiency, and in excise tax 
cases of which the Tax Court has no_ juris- 
diction. 


THE FLORIDA BAR JOURNAL 


"306 Stock’’ and 6501 (d) Requests 


The Service ruled in Revenue Ruling 
57-328 that a contribution of “Section 306” 
stock to a tax exempt charitable foundation 
did not result in the realization of income to 
the donor-stockholder and that the contri- 
bution qualified as a charitable deduction 
for income tax purposes. 

Revenue Ruling 57-319 provides that a 
written request for prompt assessment under 
section 6501(d) by an executor, or other 
fiduciary representing the estate of a dece- 
dent, or by a corporation contemplating 
dissolution, must be a separate document 
filed after the return in question has been 
filed, and must be transmitted to the dis- 
trict director in an envelope separately from 
any other document. 


Professional Groups to be Classified 
by Usual Tests 


In Revenue Ruling 56-23, C.B. 1956-1, 
598, the Service held that a group of doc- 
tors which adopts the form of an associa- 
tion in order to obtain benefits of corporate 
status for purposes of Section 401 (a) of the 
Internal Revenue Code of 1954 was in sub- 
stance a partnership for all purposes of the 
Internal Revenue Code. 


The Service has now altered its position 
and states that the fact that an association 
establishes a pension plan under Section 401 
(a) is not determinative of whether such 
organization will be classified as a part- 
nership or association taxable as a corpora- 
tion. The usual tests will be applied in 
determining whether a particular organiza- 
tion of doctors or other professional groups 
has more of the criteria of a corporation 
than a partnership. Technical Information 
Release-61 (October 10, 1957). 


Charitable Deductions— 
Air and Newspaper Space 


The owners of a two-story commercial 
building conveyed to a charitable corpora- 
tion, without consideration, the perpetual 
right to build, own, and maintain five ad- 
ditional stories on the existing two-story 
building, plus the rights of access and sup- 
port. In the event of destruction of the 
building, the owners were not obligated to 
rebuild it, but if they did rebuild, the char- 
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ity would also have the right to rebuild. 
The owners claimed for income tax pur- 
poses a charitable deduction for the rights 
and interests conveyed. The Commissioner 
disallowed the deduction on the ground that 
the rights and interests contributed to the 
charity were not of such a nature as to 
give rise to a charitable deduction under 
the Internal Revenue Code. 

The Tax Court sustained the deduction. 
Mattie Pais, TC. 1957. The 
Court determined that the rights and in- 
terests conveyed constituted property and, 
therefore, as the charity had a present ir- 
revocable interest therein, the conveyance 
constituted a charitable contribution within 
the meaning of Section 23 (0) of the In- 
ternal Revenue Code of 1939. 


In a less liberal vein, the Internal Reve- 
nue Service ruled in Revenue Ruling 57-462 
that a newspaper which gratuitously pub- 
lishes advertisements for charitable organi- 
zations is not donating property, but is 
merely rendering a service; and, hence, is 
not entitled to a charitable deduction for 
the value of the space contributed. The 
Service had previously ruled that the value 
of services rendered to a charitable organi- 
zation is not allowable as a deduction for 
charitable contributions. O.D. 712, C.B. 3, 
188 (1920) 


Jaycee Tax Education Program 

The Florida Junior Chamber of Com- 
merce, working in close cooperation with 
the district and national offices of the Inter- 
nal Revenue Service, has undertaken a pro- 
gram of promoting the Internal Revenue’s 
“Teaching Taxes,” the instructional kit pre- 
pared annually for use in secondary schools. 

During the fall, the Jaycees will contact 
all of Florida’s senior high schools urging 
use of the kit and participation in their 
contest which is designed to promote stu- 
dent interest in the subject. 


FOR SALE: 
Florida Reports—Volumes 23-160 
inclusive. $1.00 per volume, plus 
shipping charge. Good condition. 
beg Box |, The Florida Bar Jour- 
nal. 
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$50,000...A Repeat 

In October, the Fund again reached 
above the $50,000 level for volume . . . 
the members having forwarded $51,093.18 


in additional contributions. 


One Account Reaches $10,000 

During October, 1957, a new milestone 
was reached when a single account reached 
$10,000 of additional contributions forward- 
ed to The Fund during a single calendar 
year. By the time these notes are written 
in early November that account had reached 
over $11,500. This is an interesting contrast 
with a total volume from all sources of less 
than $15,000 for the entire year of 1948. It 
is probable that in 1958 this one account 
will forward more additional contributions 
to Fund headquarters than all Fund mem- 
bers forwarded in all of 1948 . . . the 
first year of The Fund’s existence. 
Fund is No. 3 in Florida 

Figures published by the Insurance Com- 
missioner show that The Fund has steadily 
climbed in volume until it was the No. 3 
company in premium volume in Florida in 
1956. The same report shows that while the 
tctal premium volume in the state decreased 
slightly in 1956 from 1955, The Fund’s vol- 
ume rose over 60%. Also, the combined 
volume of the No. 1 and No. 2 companies 
in 1956 barely reached their premium vol- 
ume of 1955 . . . against The Fund’s in- 
crease of about 60%. 
Additional Contribution Refunds 

Trustees of The Fund at their fall meeting 
in Gainesville, on October 26, authorized a 
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refund of net credits of additional contribu- 
tions for 1950. The Executive Secretary has 
made preparations to have refund checks 
mailed on or before January 11, 1958. Work 
preliminary to these refunds is done in No- 
vember and December and the mailings are 
completed within hours of final figures being 
available from the auditors covering 1957 
volume. With the refund checks are state- 
ments of net credits for intervening years, 
including a statement of 1957 volume. 


Title Note 

by George B. Carter, General Counsel 

Recently a member wrote us about a sit- 
vation where a lawsuit was threatened on 
property on which he was considering is- 
suing a title guarantee. He stated that, in 
his opinion, the party who threatened to 
begin suit would not win and asked Fund 
approval of a title guarantee. 


The member overlooked two things. He 
was forecasting the outcome of litigation and 
overlooking the fact that The Fund’s guar- 
antee bound it to defend the suit, which 
could well run into a large sum of money. 

The member’s second letter stated facts 
that showed the corporation that threatened 
the suit might well prevail. 

Occasionally, an affidavit or other paper 
filed of record is a “red flag.” The Fund now 
has a claim based on a suit setting up an 
affidavit as notice of a vendor’s lien. 

The member considered the affidavit in- 
sufficient as notice of a vendor’s lien. 

The Fund invites its members to let it 
have a look at “red flags” before they pass 
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them by. Many times The Fund has addi- 
tional information on the question. 

In writing, give complete information. 
Title Note 

by Murray Hamner, Title Attorney 

Section 689.07, Florida Statutes, provides 
in substance that when a conveyance is 
made to a grantee with the words “trustee” 
or “as trustee” added, but, with no bene- 
ficiary named, nor the nature of the trust 
stated, and with no Declaration of Trust on 
file, fee simple title shall be vested in such 
grantee with full power to convey, etc. 

It has been brought to our attention that 
some attorneys have relied on that section 
to vest absolute title to a mortgage in a 
mortgagee or assignee when there has been 
added to the name of such mortgagee or 
assignee the words “trustee” or “as trustee.” 

The Florida Supreme Court in Voorhies vs. 
Blood, 173 So. 705, held that Section 689.07 
(Section 5666, Compiled General Laws of 
1927) was applicable only to conveyances 
of realty and not to mortgages. 

Therefore, where the words “trustee” or 
“as trustee” are used without naming a bene- 
ficiary, an examining attorney cannot afford 
tc ignore the fact that in such case there 
is a trust and cannot rely on Section 689.07 
tc give the named trustee the rights and 
powers of an absolute owner of the inort- 


gage. The powers of the trustee must be 
determined in accordance with principles 
applicable to other trusts. 


New Members in October, 1957 
Name City 


William J. Carver Lakeland 
Harold R. Clark Jacksonville 
Julian D. Clarkson Ft. Myers 


Guion T. DeLoach Coral Gables 
Reinhold J. Fegers West Hollywood 
A. A. Fisher, Jr. Miami 

Robert Godbey Cocoa 

Loyd C. Hilton, Jr. Panama City 
John J. Intravia Ft. Lauderdale 
Arrie Lee Johnson Milton 


Bernard L. Langston Lakeland 
Richard Leben Hollywood 

I. Eric Leef Miami Beach 
Craig M. Massey Lakeland 
Lawrence J. Meyer Hollywood 


William C. McLean, Jr. Tampa 
Robert Davidson McLean Tampa 
Arthur M. Nemser Miami Beach 


Julius J. Petruska Orlando 
R. Regis Reasbeck West Hollywood 
Marvin Schild Homestead 


Fred S. Schmunk, Jr. Ft. Lauderdale 


Allen B. Smith Venice 
Morrice S. Uman Tampa 
Richard M. White Miami 


be mailed. 


1958 DUES NOTICE 


Statements for 1958 Annual Dues will be mailed to all members 
of The Florida Bar early in December. Under policies established 
by the Board of Governors, statements will NOT be mailed to mem- 
bers now in active military service. Instead, membership cards will 


If you left active military service after 1 January 1957 and 
have not notified us, please do so now. 


Annual dues for 1958 are $15.00, as set out in Article VIII, 
Section 1, of the Integration Rule of The Florida Bar. 


PAUL B. COMSTOCK, Executive Director 
The Florida Bar 


December, 1957 
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| J Distinctively 


(25 Floridian... 


... But not lazy. There are already fourteen hard-working 


Florida Jurisprudence volumes to help you with your research 


and briefing ... leaving you with more time for your favorite 


activities. Just by sending a card or letter to either publisher, 


you, too, can find out how easy it is to own 


FLORIDA JURISPRUDENCE 


Published by 
the nation’s 


Jurisprudence 


experts: 


THE LAWYERS CO-OPERATIVE 
PUBLISHING CO. Rochester 14, N. Y. 


BANCROFT-WHITNEY COMPANY 
San Francisco 1, California 


The Volusia County Bar Association recently honored Circuit Judge Horace W. 
Reigle at a banquet. Baya M. Harrison, Jr., St. Petersburg, President of The Florida 
Bar, guest speaker, discussed the programs and services of the integrated bar. 
In the photo at left are Tom Cobb, association president, Mrs. Reigle. and Judge 
Reigle. At right. in a special entertainment feature, local songsters dedicate a number 


to the honoree. 


They tell me that... 


Local Bar Associations 

At the November 7 meeting of the Third 
Judicial Circuit Bar Association, held in 
Perry, the following officers were elected for 
the year 1957-58: Ernest M. Page, Jr., Mad- 
ison, president; John E. Norris, Lake City, 
vice president; Frank A. Graham, Jr., Madi- 
son, secretary; and Joseph C. Jacobs, Live 
Oak, treasurer. 

The Brevard County Bar Association held 
its regular monthly meeting Wednesday, No- 
vember 13. Heskin A. Whittaker, Orlando 
attorney and authority on workmen’s com- 
pensation, spoke to the group on this phase 
of the law. Robert Godbey, Cocoa, is presi- 
dent of the county association. 

The Lake City Bar Association was re- 
cently organized in that city in a meeting 
in November. A. K. Black was elected pres- 
ident, Clarence E. Brown, vice president, 
and Milo I. Thomas, Jr., secretary-treasurer. 
The regular monthly meeting will be held 
the second Thursday of each month. Mem- 
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bers practicing more than 50 years are ex- 
empt from paying dues. The ruling exempts 
Judge Guy Gillen and Attorney R. W. Far- 
nell. 

P. B. Howell, Sr., of Bushnell, Judge of 
the Sumter County Court, was recently 
chosen president at a meeting of the Fifth 
Judicial Circuit Bar Association. He suc- 
ceeds Gordon G. Oldham, Jr., Leesburg. 
County Judge W. Troy Hall, Jr., Tavares, 
was re-elected secretary. Principal speaker 
at the meeting was Baya M. Harrison, Jr., 
St. Petersburg, President of The Florida 
Bar. He was introduced by A. S. (Syd) 
Herlong, Jr., Leesburg, member of Congress 
from this district. C. Farris Bryant, of Ocala, 
was master of ceremonies. At the meeting a 
gavel was presented, on behalf of the As- 
sociation, to Judge D. R. Smith, of Ocala. 
A similar token intended for Judge Carroll 
W. Fussell, of Sumter County, was pre- 
sented by Charles A. Savage, of Ocala, to 
State Senator J. C. Getzen, Jr., for Judge 
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Fussell, who was unable to attend. A. P. 
(Sam) Buie, of Ocala, state’s attorney of 
this district for many years who recently 
retired, was presented with a shotgun and 
carrying case by the attorneys of the dis- 
trict. Judge T. G. Futch, of Leesburg, made 
the presentation. 

Associations and Partnerships 

The firm of Knight, Smith, Underwood & 
Peters are pleased to announce the associ- 
ation of J. V. Niemoeller, formerly an at- 
torney for the Florida Turnpike Authority. 
The firm, which is composed of Dewey 
Knight, Herschel E. Smith, Robert F. Un- 
derwood, Jackson L. Peters, William M. 
Hoeveler, and Cecyl L. Pickle, continues 
the general practice of law at 804 Ingraham 
Building, Miami. 

The partnership of Sasser & Danahy was 
recently formed by Charles M. Sasser, Jr., 
and Paul W. Danahy, Jr., Tampa attorneys. 
Graduates of the University of Florida Law 
School, Danahy was formerly associated 
with Wolfe & Bonner in Clearwater, while 
Sasser was associated with Gibbons & Gib- 
bons of Tampa. 

Norman D. Zimmerman has opened his 
new office at 1837 N. E. 24th Street, Light- 


| THE DAILY LOG 
| RECORD BOOK for LAWYERS | 


A complete system of record keeping forms de- 
signed specifically for the law office. Provides 
more efficient record keeping procedures; gives 
you an accurate check on costs; frees your mind 
of petty details; stops “‘profit-leaks” in your office 
routine. Adaptable to any practice — pays for 
itself in billings normally forgotten. 


Write for FREE Folder 
- Sample Pages 
COLWELL PUBLISHING CO. 


240 UNIVERSITY AVE. CHAMPAIGN. ILLINOIS 


Judge Charles Carroll, Mrs. Mary 
Ann MacKenzie and James A. 
Burnes, Acting Dean of the Uni- 
versity of Miami Law School 
shown in the Court Room of 
the recently established District 
Court of Appeals in Miami on 
the occasion of presentation of 
the Court Bench to Dean Burnes 
on behalf of the Law School by 
Mrs. MacKenzie, Dean of Beta 
Theta Chapter of Kappa Beta Pi, 
Legal Sorority International. 


house Drive, Pompano Beach. 

Robert S. Lyons has opened his office for 
the general practice of law at 2304 N. E. 
26th Street, Fort Lauderdale. 

Ronald M. Eefting has opened his own 
office at Suite 204, Biscayne Shopping Plaza, 
561 N. E. 79th Street, Miami. 

Ronald Gonzalez, former research assist- 
ant to Federal Judge William J. Barker, has 
opened his own law office in the Stovall 
Professional Building, Tampa. 

Lawrence Kanzer, formerly of Miami, has 
moved to Tallahassee and is serving as an 
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Printing for Lawyers 


For 25 years Rose Printing Company has produced 
printing for Florida Lawyers. Our service is the 
best, our quality can’t be beat, our prices are right! 


Check your printing needs now. If your supply of 
stationery and forms is getting low, order from us. 


ROSE PRINTING COMPANY, INC. 


PHONE 2-0230 BOX 549 TALLAHASSEE, FLORIDA 


LAW BRIEI 
desea FAST DEPENDABLE SERVICE $2.80 
| BRIEFS @ ABSTRACTS @ APPENDICES e RECORDS | Per 
E. L. MENDENHALL, INC. a 
im 1108 Oak Street Kansas City 6, Missouri 
SINCE 1898 Phone HArrison 1-3030 


REMINDING YOU NOW... 


Plan to be in Atlanta February 19-25, 1958, 
for these important American Bar 
Association Meetings 


Feb. 19-22: The Southern Regional Meeting 
(Headquarters: Dinkler Plaza Hotel) 


Feb. 22-25: The Annual Midyear Meeting 
(Headquarters: Atlanta Biltmore Hotel) 


Registration blank and full program information 
are scheduled to appear in the 
January JOURNAL. 
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STATEWIDE REAL PROPERTY AND PROBATE INSTITUTE 
Sponsored by 
The Florida Bar, the Real Property, Probate and Trust Law Section of 
The Florida Bar, and the Miami Beach Bar Association 
Oceanfront Auditorium, Ocean Drive at 10th Street, 
Miami Beach, Florida 


January 10-11, 1958 


AGENDA 
Friday, January 10, 1958—Morning Session—Harry Zukernick, presiding 
10:00 Important Real Property Litigation 12:00 Luncheon 


and Legislation in 1957 
W. G. Ward, Esq., Miami 


Afternoon Session—David P. Catsman, presiding 


2:00 A Marketable Title Act and What It Will Do for Florida 
Professor Ralph Aigler, University of Michigan Law School 


3:00 Panel on Title Standards for Florida 
Saturday, January 11, 1958—Edwin O. Simon, presiding 


10:00 The Use of Trusts in Estate 11:00 Problems in Estate Plan- 
Planning — Dwight Hostet- ning — Daniel P. Red- 
ter, Trust Officer, First Na- fearn, Esq., Miami 


tional Bank of Miami 


ADVANCE REGISTRATION— (Registration Fee - $5.00) 


Please mail today to: Harry Zukernick, Esq., 420 Lincoln Road, Miami 
Beach, Florida. My check, payable to Real Property Institute, is enclosed: 


Name 


Address 


Your Committee has arranged for excellent accommodations at the 
beautiful, oceanfront Clevelander Hotel and other neighboring ocean- 
front hotels. Rates will be $8.00 per day for single occupancy and $10.00 


per day for double. If you wish to make hotel reservations, please write 
direct to: 


Clevelander Hotel, Ocean Drive at 10th Street, Miami Beach, Florida 
and advise that you intend to attend the Real Property Institute. 
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University of Miami School of Law won 
first place in the recent Regional Moot 
Court Competition conducted in Atlanta. 
Here, Lawrence C. Porter presents the 
American College of Trial Lawyers Trophy 
to Acting Dean James A. Burnes. Pictured, 
left to right. are: Howard C. Osterman, 
Porter, Burnes, M. Minnette Massey, faculty 
advisor, and John McKee. 


| They tell me that 


(countinued) 


attorney in the legal department of the 
Florida Industrial Commission as a result of 
a Merit System appointment. He is working 
in the office of the General Counsel. 

William B. Killian, Miami attorney, 
joined Governor LeRoy Collins’ administra- 
tive staff December 1. Killian will do legal 
research and in addition will serve as ex- 
ecutive secretary of the governor's Advisory 
Commission on Race Relations. 

Gillespie and Gillespie is the firm name of 
J. U. Gillespie and his son, William M. Gil- 
lespie. William is a third generation lawyer. 
Their firm is located in Suite 202, Second 
Floor, Bank of New Smyrna Building, New 
Smyrna. 

Lloyd S. Marks, a graduate of the Uni- 
versity of Miami Law School, has opened 
his office for the general practice of law at 
21 South Krome Avenue, Homestead. 

James David Liebman, of Homestead, 
has opened his office for the general prac- 


tice of law at 21 S. Krome Avenue. A Dade 
County resident for over 20 years, he is a 
graduate of the University of Miami. 

A partnership for the general practice of 
law under the name of Robbins, Cannova & 
Watson has been formed in Hollywood. The 
partners are Leonard Robbins, Frank S. Can- 
nova, and Jake I. Watson. In addition to the 
partners, associated with the firm will be 
Gerald W. Capley and Nicholas J. De- 
Tardo. The law offices will be located at 
1939 Harrison Street. 

Schuler W. Sohngen, Jr., has become an 
associate in the law offices of George S. 
Saltsman, in the St. Petersburg offices lo- 
cated at 1331 Ninth Street South. Sohngen 
was graduated from Stetson College of Law 
where he was a member of Honor Court and 
the Legal Aid Committee. 

Ronald Sales, formerly of Miami, has 
joined the law office of W. Lamar Rose in 
Fort Myers. 

Attorneys Thomas T. Cobb and W. War- 
ren Cole, Jr., of Daytona Beach, have an- 
nounced that John E. Pierce, Jr., has be- 
come a partner in the firm of Cobb, Cole 
and Pierce, formerly Cobb and Cole. Pierce 


Beautiful Gift of Convenience yy 


What could be more wonderful for the right 
person than a gift of one or more phones in 
decorator colors? All through the year addi- 
tional phones save steps and time, add style 
and beauty. Delivered gift-wrapped. Installed 
before or after Christmas, as desired. Can be 
billed any way you like. To order, just call 


our Business Office. 
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is a graduate of Duke University Law 
School and a native of Daytona Beach. 

Richard J. Brooks, a native of Cedar Key, 
has re-opened his law office in Bronson. He 
had practiced in Bronson before moving to 
Cedar Key. 


LEGISLATORS 


Find a clipping service ex- 
tremely valuable in keeping 
an eye on public opinion in- 
volving important legislation. 


Send for FREE Circular 


FLORIDA CLIPPING SERVICE 
P.O. Box 10278, Tampa 9 


Thurston A. Shell and Fletcher Fleming 
announce the formation of a partnership for 
the general practice of law under the firm 
name of Shell and Fleming, with offices at 
617 Brent Annex, Pensacola. 

Phillip D. Anderson and Richard F. Zim- 
merman have formed a partnership to be 
known under the firm name of Anderson 
& Zimmerman. Their offices are now located 
at Suite 222 Seminole Building, 230 Royal 
Palm Way, Palm Beach. 

R. Andrew Duncan has opened his of- 
fice for the general practice of law at Suite 
401 First National Bank Building, 215 Mad- 
ison Street, Tampa. 

William S. Wren has established his own 
law office in the Lake Marie Estates Build- 
ing, DeBary Plaza, DeBary. 

Alan E. Greenfield, formerly a member of 
the Miami law firm Morehead, Forrest, 
Gotthardt, Greenfield and Greenberg, is now 


Examiner and 

Photographer 

of Questioned 
Documents 


Nerman Vv. 


FORMER FEDERAL AGENT 


HANDWRITING EXPERT 


writing, 
falsifications, seals, stamps and questions of similar 
character Scientifically investigated. 


pany Reports and for Court Demonstrations. 
inquiry solicited on all matters pertaining to Hand- 
writing in wills, contracts, anonymous writings, notes, 
deeds, books of account, election ballots, etc. 
pletely equipped modern laboratory, including ultra- 
violet and infra-red ray apparatus. 


Dennett 


Consultant on questioned Handwriting and Type- 
Pens, Inks, Paper, Erasures, aditions, 


Special Document Photographs prepared to accom- 
Your 


Com- 


908-9 Olympia Building 
MIAMI 32, FLORIDA 
Office Phone—FR 9-4571 


Residence Phone—FR 3-7534 
Address—1345 S. W. 18th Street 


References of integrity and ability 
furnished upon request. 
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A cross-section of attorneys from the Volusia 
County Bar Association and other members of 
The Florida Bar from surrounding counties 
who attended the Institute at Daytona Beach 
in November are taking note of speaker Paul 
Game (right), Tampa, as he spoke to them 
on current matters pertaining to the subject of 
real property. Other speakers on the Institute 
program included James W. Mahoney. Jack- 
sonville, and David P. Catsman, Miami Beach. 


) associated with SeaView Industries, Inc., 
4030 N. W. 29 Street, Miami, as general 
counsel. 

William T. MclInarnay, formerly with 
Adair, Ulmer, Murchison, Kent & Ashby, 
and Eugene L. Roberts, formerly with Be- 
dell & Bedell, have opened offices at 805 


Removals and New Offices 

The firm of Baker, Lilley & Baker have 
moved their offices to 63 East Pine Street, 
Orlando. The members of the firm are John 


S. Edgewood Avenue, Jacksonville. Both are 
graduates of the University of Florida. 

Jared M. Billings is now associated with 
the firm of Brown, Dean, Adams and Fisch- 
er, with offices at Suite 511 Biscayne Build- 
ing, Miami. 

Robert L. Shevin is associated with the 
law firm of Turk & Newman, engaged in 
the general practice of law at 420 Lincoln 
Road, Miami Beach. A recent admittee to 
The Florida Bar, Shevin was graduated 
magna cum laude from the University of 
Miami School of Law. Others of the firm 
are Harold Turk, Joel P. Newman, Sully I. 
Berman, and Vivian L. Scheaffer. 


UNITED INVESTIGATORS 
DETECTIVE AGENCY 
P. O. Box 709 
Lakeland 


Phone MU-8-2764 
An organization of 


former intelligence agents 


JUSTICE AND FREEDOM 
...GO HAND IN HAND! 


Reddy salutes the men and women of Florida’s legal profession! They are 
part of a judicial system which . . . free to act without fear of State control 
or bureaucratic reprisals . . . has guaranteed to Americans equal justice . . . 
has provided a bedrock of law and order on which we have built the world’s 
strongest nation . . . the world’s best living. 


FLORIDA POWER & LIGHT COMPANY 
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G. Baker, Robert F. Lilley, and John A. 
Baker: 

Benjamin T. Shuman, of Winter Garden, 
has been appointed general counsel for the 
Florida Real Estate Commission. Shuman 
will have two assistants, Frank A. Wilkin- 
son and Edward L. Bridges, and the com- 
mission executive offices are located at 56 
Pine Street, Orlando. 

William H. Robbinson has moved to new 
offices at 1219 Cole Street, Orlando. 

From Florida’s Courts 

Samuel A. Harper, Judge of the Brevard 
County Small Claims Court, has submitted 
his resignation to the Board of County Com- 
missioners effective January 1, 1958. Harper, 
who was admitted to the Bar of Florida in 
1940, is planning to devote his efforts to 
writing and enjoying life with his friends 
and family. 

Erwin Fleet has been appointed Circuit 
Judge of the First Judicial Circuit by Gov- 
ernor LeRoy Collins. Judge Fleet is the 
youngest man in Florida, and possibly the 


HANDY AS YOUR 7 
BRIEFCASE ... 


Put Hertz in your practice! Enjoy the flexibility of 
movement found by driving a new car, filled with gas 
and oil and properly insured, where you want it — 
when you want it. Hertz cars are private as your own 
and a carful can ride for the price of one! Telephone 
for rates . . . you'll be pleasantly surprised how little 


it costs to use a Hertz car for a day, a week or a 
month. 
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youngest in the country, to hold this position. 
Other News of Interest 

The Supreme Court of Florida appointed 
John Ausley, of Tallahassee, to the Florida 
Board of Bar Examiners to fill the unexpired 
term of Judge John T. Wigginton, also of 
Tallahassee. 

Leonard F. Blankner, Jr., Bartow at- 
torney, was recently presented with a life 
membership in the Florida Congress of Par- 
ents and Teachers at the group’s convention 
in Orlando. 

Perry Nichols, of Miami, recently gave 
Stetson College of Law students at St. 
Petersburg this advice, when he appeared 
before the college’s second Inns of Court 
luncheon this year. 

“Treat a client as the most important per- 
son in the world. He is, too, and has wor- 
ries and problems you can help him solve. 

“Get detailed statements of all witnesses, 
with plenty of photographs, and make pho- 
tos large enough to be seen. 

“Keep your client advised of all your 
moves. After all, you are working for him. 
Have a written agreement on fees. 


Partners 
IN 


FLORIDA’S 
PROGRESS 


* 


FLORIDA POWER 
CORPORATION 
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The Florida Council of Juvenile Court Judges, in cooperation with The Florida Bar and 
the Florida A. & M. University College of Law. presented a two-day forum at the 
University in November. Some of the participants (right to left) were: Judge Theodore F. 
Bruno, Juvenile Division, Court of Record, Escambia County: Judge G. Bowden Hunt, 
Juvenile and Domestic Relations Court Judge, Polk County: Judge Walter S. Criswell, 
Jacksonville, Secretary-Treasurer, Florida Council of Juvenile Court Judges: Judge W. 
Troy Hall, Jr., County Judge, Lake County. and President of the Florida County Judges 
Association. At left is T. M. Jenkins, Dean of F. A. M. U. College of Law. 


When we can furnish information 
or be of service in any way, we cor- 
dially invite The Florida Bar to call 
on us. 


The Barnett National Bank 


of Jacksonville 
MEMBER F.D.I.C. 


Florida Corporation Supplies 


CORPORATION & NOTARY SEALS 
MINUTE BOOKS 
STOCK & TRANSFER LEDGERS 


\ 48 HOUR SERVICE 
P. ©. Box 2087 Hollywood, Florida Phone 2-6160 


in 
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They tell me that 
(continued ) 
for every 
corporate 
service 


“Medical testimony is usually 50 per cent 
of your case, so be thorough about it. 


“Know all the facts and state them ac- 
curately. You can’t fool your opponent, the 


Delaware’s favorable legal climate = /"Y ° the judge. The days of pulling a 
benefits corporations . . . and you! rabbit out of a hat are over. 


In this state, where there is no pres corner ~ “Present your exhibits in neat packages. 
come tax, and corporation laws (court-teste 

since 1899) are simple and stable, we’re in Tell the jury what you think it ought to 
perfect position to expedite all corporate pro- award. Ask the defense attorney to do like- 
ceedings. We have a highly-trained personnel, i 

and a technical experience of more than 58 WI1Se. 

years that has won satisfied clients all over 


the country. That’s why we can promise serv- “Show respect for the court and the jury 
ice that is sound, sure ... and fast! and the witnesses. 
Corporation Service Company “Take the ball and be businesslike. Don’t 
© organizes, amends, merges corporations flood the jury with emotional talk when 
: a agent summing your case. State the facts and don’t 
® handles foreign qualifications talk too long.” 
® attends to all corporate proceedings 
In concluding he told young lawyers that 


For FREE booklet, “Digest of the Delaware Cor- i a a 
poration Law”, and forms for organizing Delaware they should take part in their community 


corporations, write or phone now to civic and welfare activities. “Go to church, 
CORPORATION SERVICE COMPANY teach a Sunday School class. And remember 


Delaware Trust Building, Wilmington, Del.,Phone OLympia 6-8305 money isn’t the only objective.” 


Once the parties meet and sit down to negotiate their contract, they must confer 
in good faith. They are not required to reach an agreement. They are, however, required 
to negotiate with intent to reach an agreement if possible. ‘Dilatory tactics, failure to give 
information which will aid in collective bargaining, failure to give its representatives any 
real authority, requiring consent to conditions precedent before negotiating; these and 
other elements have been found to be indicia of a failure on the part of the employer to 
bargain in good faith. 

— Marcus Manoff, Labor Relation Law 
(The American Law Institute, Philadelphia, 1955 ed.) pp. 44, 45. 


GENUINE ENGRAVED LETTERHEADS 


$15.00 for 1,000 (Complete Cost) 
Free Designing — Free Proof — Free Die 
Mail us your present letterhead and indicate any changes desired. Without cost or obligation your 
free proof will be mailed promptly, designed similar to your present letterhead or as you instruct us. 


MIAMI ENGRAVING COMPANY 


245 N. E. 37th Street (1 Block West of Biscayne Blvd.) Miami, Fla. 


TRAFFIC ACCIDENT ANALYST 


Traffic accident analysis and reconstruction — Expert testimony — Consultation 
Automotive Engineer, formerly with National Bureau of Standards 
CLARENCE S. BRUCE 
P. O. Box 1909 Fort Myers, Fla. 
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The 1957-58 Board of Governors 
of 


THE FLORIDA BAR 
Has Approved a 
GROUP PLAN OF DISABILITY INSURANCE 


Proposed by 
The Metropolitan Casualty Insurance Company of New York 
and the 
Commercial Insurance Company of Newark, N. J. 
For Eligible Members of the Bar 
Who Are Able to Qualify for Coverage 
Under the Plan. 


It is Intended That Information 
Concerning the Matter Will be Mailed 
To Members of the Bar Before 
January 1, 1958. It is hoped That 
Those Members Who Are Eligible for the Coverage Will 
Give Careful Consideration to This 
Plan. 


The Following Agencies Representing 
The Metropolitan Casualty Insurance Company 
of New York 
Are Administrators of the Plan: 


Baker Insurance Agency Charles W. Hale, Sr. 
212 E. Jefferson St. 2012 Ponce de Leon Blvd. 
Tallahassee, Florida Coral Gables, Florida 
Cabco-Hoag Corporation M &C ' 
37 E. Central Ave. 
Orlando, Florida tT > E. Lafayette St. 
ampa, Florida 
Elton Cary 
Adae & Hooper The Robert Travis Agency 
1500 Alton Rd. P. O. Box 6556 
Miami Beach 39, Florida Jacksonville 5, Florida 
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Recent Opinions Of 


The Attorney General 


GUARANTEED SHORT TERM MORT- 
GAGES; SECURITIES UNDER BLUE 
SKY LAW. Chapter 517, C. Wilson 
Cogswell, Director, Florida Securities Com- 
mission, Tallahassee, was advised by the 
Attorney General that certificates issued by 
a corporation evidencing assignments of 
mortgages and mortgage indebtednesses to 
a named person, firm or corporation, guar- 
anteeing absolutely and unconditionally the 
full payment of the mortgage indebtedness 
and “a twelve per cent net return on his 
investment,” the assignor to collect interest 
and principal and remit to the investor 
securities, come within the purview of 
Chapter 517, Florida Statutes. 057-316 
October 8, 1957. 


WAIVERS EXECUTED BY PROSPEC- 
TIVE EMPLOYEE; Chapter 440, Florida 
Statutes. R. O. Culver, Director, Division 
of Corrections, Board of Commissioners of 
State Institutions, Tallahassee, was advised 
by the Attorney General that waivers execut- 
ed by a prospective employee are not ef- 
fective to waive rights to workmen’s com- 
pensation for disability or death resulting 
from his previous physical condition of 
hypertension. 057-319 October 9, 1957. 


RESUBDIVISIONS OF SUBDIVISIONS; 
EFFECT ON ROADS AND STREETS; 
Sections 336.09, and Chapter 177, Florida 
Statutes. John M. Hathaway, State Rep- 
resentative, Punta Gorda, was advised by 
the Attorney General that where an existing 
subdivision is resubdivided and _ replatted, 
the roads and streets indicated on the pre- 
vious subdivision maps and plats may be 
abandoned or changed without complying 
with sections 336.09, et seq, F.S. or other 
like authority, only as to those plats and 
maps clearly within the purview of Section 
177.14, Florida Statutes, and may not as to 
other plats and maps offered for approval 
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and record. 057-311 September 26, 1957. 


TRESPASSING; POSTING OF LAND; 
Sections 588.011, 588.10, 821.041 and 588.- 
09, Florida Statutes. Henry C. Hamilton, 
Prosecuting Attorney, Jefferson County, was 
advised by the Attorney General that post- 
ing is ineffective to prevent trespassing on 
unenclosed land and that posting of notices 
in conformity with Section 588.10, Florida 
Statutes, is legal posting of land if said land 
is legally enclosed pursuant to Section 588.- 
09, Florida Statutes, and will render tres- 
passing thereon punishable. 057-359 Nov- 
ember 15, 1957. 


MEDIATION AND CONCILIATION 
SERVICE; NOTICES OF DISPUTE; Sec- 
tion 448.06(4), Florida Statutes, and Chap- 
ter 57-306, Laws of Florida. The Attorney 
General advised Clyde M. Mills, Director, 
Florida Mediation and Conciliation Service, 
Tallahassee, that notices of dispute which 
are filed with the Florida mediation and 
conciliation service in accordance with the 
requirements of the National Labor Rela- 
tions Act are not within the meaning of 
privileged matter contemplated by Section 
4 of Chapter 57-306, Laws of Florida, (Sec- 
tion 448.06(4), Florida Statutes.) 057-361 
November 18, 1957. 


MUNICIPAL HOSPITAL BOARDS OF 
THIS STATE AS POLITICAL SUBDIVI- 
SIONS. Section 418, Title 42, of the United 
States Code. Herbert W. Miller, Assistant 
Director of OASI, Florida Industrial Com- 
mission, was advised by the Attorney Gen- 
eral that municipal hospital boards, such as 
the Municipal Hospital Board for the City 
of Lakeland, Florida, are not political sub- 
divisions of the state, or agencies or instru- 
mentalities of subdivisions of the state and, 
therefore, could not be so considered for 
OASI purposes. 057-365 November 19, 
1957. 
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Christmas! Bah! Humbug!” 


The man in the wheel chair leaned into the microphone. “Christmas!” he snarled. “Bah! 
Humbug!” And, as they had in Christmases past, millions of young listeners chilled at the 
mental picture of the baleful Scrooge. 

It was a Christmas institution, back in the Forties, this annual reading of Charles Dickens’ 
classic. Its reader was something of an institution himself. In his turbulent lifetime he had 
been an unsuccessful painter but a good amateur second-baseman, a composer whose music 
was played by the New York Philharmonic, and a model for Frederick Remington. 

To most people, though, he was Lionel Barrymore, the actor, and they loved him. 

He was both crusty and kindly (he loved reading “A Christmas Carol”), adventurous, 
stubbornly independent in thought and outlook. And game as they come. Although an 
accident in 1936 imprisoned him in a wheel chair, he went resolutely on—working in motion 
pictures and making public appearances for nearly twenty years more. 

No question but that Lionel Barrymore was one-of-a-kind. Yet the qualities so richly 
combined in him exist in a large measure among all the 170 million of us who call ourselves 
Americans. 

They’re why we are what we are, why our country is one of the strongest on earth. And 
why there is no wiser investment than an investment in America—through U. S. Savings 

nds, which guarantee the safety of your savings, up to any amount, and the rate of your 
return. Start buying Bonds today, through Payroll Suiogp or where you bank. And hold 
onto them! 


Now Savings Bonds are better than ever! Every Series E Bond purchased since February 1, 
1957, pays 3-4% interest when held to maturity. It earns higher interest in the early years than ever 
before, and matures in only 8 years and 11 months. Hold your old E Bonds, too. They earn more 
as they get older. 


PART OF EVERY AMERICAN’S SAVINGS BELONGS IN U.S. SAVINGS BONDS 


The U. S. Government does not pay for this advertisement. It is donated by this publication in 
cooperation with the Advertising Council and the Magazine Publishers of America: 
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CUMULATIVE TOPIC INDEX TO VOLUME XXXI 
THE FLORIDA BAR JOURNAL, 1957 


ARBITRATION 
BAR ASSOCIATIONS 
American 
Florida 
Annual Convention: Address on Judicial Roadblocks ...................... 336 
Committee on Legal Education and Professional Responsibilities .............. 165 
Committee on 1957 Legislative Program... ds 179, 479 
Committee on Participation by Lawyers as Citizens in Public Affairs .......... 180 
Former Bar Executive Director Commended .................2000eeceeeeceee 473 


Junior Bar Section 
Annual Legal Education Institute 


475 
482, 536 


Legal Institutes 
Response on Behalf of Newly Admitted Members eee 528 
Local 
Jacksonville Bar Bixplains Reterral, Program ais 54 
Jacksonville Bar Lawyer Referral Regulations 65 
BOOK REVIEWS 
PLI Issues Guidebooks on Negligence Cases 69 
COURTS 
Appellate 
Appointment of Advisory Committee on Appellate Rules .................... 401 
Juvenile 
Florida Supreme Court 
JUDICIAL COUNCIL 
LAW SCHOOLS 
Annual Report of Florida Law School Deans ................cccccccccecceces 330 


‘ 


Stetson University 


Insurance Law Institute 


University of Florida 


LEGAL EDUCATION 
Legal Education and Professional Responsibilities ..................022000000 165 
LEGISLATION 
Bar Recommendations on Judicial Salaries 179 
Legal Questions Under Florida Apportionment Statute ....................0005 190 
Specifications for Preparing Bills for the 1957 Legislature ..................... 113 
MISCELLANEOUS 
Lawyers’ Title Guaranty Fund Notes ...................- 46, 106, 158, 200, 310, 
368, 438, 496, 532, 592 
National Association of Lewal Séeretaries 98 
361, 435, 487, 538, 595 
NEGLIGENCE 
PERSONAL PROPERTY 
REAL PROPERTY 
OlF ana Gas Baw ses 6 


Real Property Litigation 
Title Standards 

Florida Title Standards — Why? 


Title Standards 


75 
, 240 : 
133 
Workshop at University of Florida DLL 


TAXATION 


Federal Estate and Gift Tax Provisions ................ecceccececcecceceece 552 

Legal Questions Under Florida Apportionment Statute .....................4. 190 

Preparation of the Federal Income Tax Return .............ccccccccccsccccecs 386 

TRAFFIC COURT 


CUMULATIVE AUTHOR INDEX TO VOLUME XXXI 


APPLEMAN, JOHN ALAN: Conflicts in Injury Defenses 402 
ARBUSE, BERNARD: The General Case for Arbitration 129 
Biack, KENNETH L. & MorREHEAD, CuHar.es A.: Utilizing Family Trusts in Wills, 
Brooker, C.: Perplexing Probate Problems 15 
CarMICHAEL, Parks M.: Florida Title Standards — Why? 133 
Ditton, Ricuarp T.: Response on Behalf of Newly Admitted Members ............ 528 
DreisBacH, G.: How to Pass the Bar Examination 395 
Dussin, ALBERT S.: Municipal Court Wins Award 584 
Hau, J. Lewis: Bar Recommendations on Judicial Salaries .............0000.004. 179 
HENDERSON, CHARLES Tom: Specifications for Preparing Bills for the 1957 Legislature. . 113 
KANNER, SAMUEL J.: Cooperation Between the Bar Examiners and the Law Schools 
KNISKERN, CHARLES B., Jn.: Preparation of the Federal Income Tax Return .......... 886 
Leicu, Anita L.: The National Association of Legal Secretaries .................. 98 
NicHo.son, Ratpu: Can We Afford 4/100 of One Per Cent? 174 
PATTERSON, Gites J.: Legal Education and Professional Responsibilities ............ 165 
SHEPPARD, BEN J., M. D., LL.B.: Statewide Medico-Legal Institute ................ 570 
TERRELL, CHIEF JusTICE GLENN: Duties of the Legal Profession .................. 525 
Wa ker, A. W. Jr.: Basic Problems of Landowners and Their Lawyers in Areas of 
Warp, Witt1aM G.: Real Property Litigation, Part I 88 
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